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BULLFRY

Just when you thought it was safe to go back 
into the water! In its joint decision in R v 
Dookheea, the High Court has re-agitated 
the question how to direct a jury on the 
meaning of ‘beyond reasonable doubt’. Ever 
since Thomas,2 the unwisdom of the trial 
judge seeking to provide exegetical comment 
on those simple English words has been em-
phasised at the highest level – until now.
In Dookheea, the High Court (without any 
need to do so) has gone a step further:

Secondly, although, as authority 
stands, it is generally speaking unwise 
for a trial judge to attempt any expli-
cation of the concept of reasonable 
doubt beyond observing that the 
expression means what it says and 
that it is for the jury to decide whether 
they are left with a reasonable doubt 
… the practice ordinarily followed 
in Victoria … and often followed in 
New South Wales includes contrasting 
the standard of proof beyond reasonable 
doubt with the lower civil standard of 
proof on the balance of probabilities. 
That practice is to be encouraged. It 
is an effective means of conveying 
to a jury that being satisfied of guilt 
beyond reasonable doubt does not 
simply mean concluding that the 
accused may have committed the 
offence charged or even that it is more 
likely than not that the accused com-
mitted the offence charged. What is 
required is a much higher standard of 
satisfaction, the highest known to the 
law: proof beyond reasonable doubt. 
(Emphasis supplied.)

The scene: the District Court at 
Parramatta (Judge Blenkinsop presiding).

Bullfry (for the defence): And we would also 
ask your Honour to direct the jury in terms 
of Dookheea, but on the basis that this is a 
very serious offence (armed robbery) and that 
they must approach the matter using the civil 
standard as explained in Briginshaw v Brigin-
shaw3 which is to be applied by them when 
making the contrast.

Her Honour: The contrast with what, 
Mr Bullfry?

Bullfry: Your Honour, the contrast between 
the ordinary civil standard and the criminal 
standard, as suggested by the High Court. 
The charge is very serious. The consequenc-
es are very grave for the accused. Thus, the 

jury must be reasonably satisfied by cogent 
evidence, not inexact proofs or indefinite tes-
timony, or indirect inferences, that given the 
seriousness of the allegations and the gravity 
of the consequences for the accused, that 
he committed the offence. Such a direction 
continues to recognise the civil standard, as 
the High Court noted in Neat Holding Pty 
Ltd v Karajan Holding Pty Ltd.4 There must 
be evidence sufficient to move the mind to 
a state of actual persuasion of a fact where 
the finding of fact is one to which serious 
consequences attach.

Of course, there is a subtle difference between 
the persuasion of the mind having regard to 
the gravity of the fact, and the standard of 
proof which your Honour will have no dif-
ficulty in explaining to twelve laymen. As to 
that last point, your Honour will no doubt 
have in mind the simple distinction drawn 
by the High Court in Rejfek v McElroy5 to 
the effect that:

The ‘clarity’ of the proof required, where 
so serious a matter as [armed robbery] 
is to be found, is an acknowledgment 
that the degree of satisfaction for 
which the civil standard of proof calls 
may vary according to the gravity of 
the fact to be proved.

Her Honour: How does that differ from 
proof beyond reasonable doubt?6 Indeed, 
that last sentence in Neat sounds like proof 
beyond any doubt at all – ‘actual persuasion’ 
of a fact? And does not section 140(c) of the 
Evidence Act now cover Briginshaw?’

Bullfry: That is a question upon which great-
er minds than mine have stumbled, your 
Honour. ‘Actual persuasion’ is satisfied at a 
civil trial, your Honour, once the occurrence 
of the act is more probable than not – then it 
is certain’.7

Her Honour: Well, that is a fine distinction 
which will be difficult to explain. And I 
thought that ever since Green8 and Thomas, 
trial judges have been strictly adjured not to 
attempt to explain what the simple English 
words ‘beyond reasonable doubt’, mean?

Bullfry: That position, so it would appear, 
is yesterday’s thinking. The High Court pays 
lip-service to the traditional position but 
then goes on to suggest that the trial judge 
do the very thing which the authorities have 
hitherto made clear is very dangerous.

Her Honour: What authority does the High 

Court cite for this suggestion?

Bullfry: Very little, unfortunately. There is a 
reference at footnote [59] in Dookheea to the 
Bench Books (which are Delphic) and to Ho9 
and to Ward v The Queen10. Now the refer-
ence in Ho at 548, [15] is not to the Court of 
Criminal Appeal’s judgment at all – Bell J is, 
in fact, quoting from the impugned judgment 
of the trial judge in Ho who had referred to 
‘a civil case whether monetary damages are 
claimed and where the case is decided on the 
balance of probabilities’. Her Honour makes 
the point that in Fontaine11, Barwick CJ had 
confirmed that it is ‘unnecessary and unwise 
for a trial judge to attempt explanatory 
glosses on the classical formula’. In Ho, the 
complaint was not about use of the civil onus 
but the far more common distinction drawn 
between a finding ‘beyond reasonable doubt’ 
and a finding ‘beyond any doubt’’.

Her Honour: Are you saying that Ho does 
not in terms support the new approach?

Bullfry: Unfortunately, it would seem not. 
And if the practice is ‘often’ followed in 
NSW, one might have expected a footnote 
replete with references.

Her Honour: Well, what about Ward?

Bullfry: Ward is a most peculiar case in 
which the trial judge, to assist the jury on 
onus, using his hands to demonstrate(!), 
invoked the metaphor of ‘tipping scales’ so 
that in a civil case if the scales tipped ‘ever 
so slightly’ to one side or the other, that side 
was successful: see per McClellan CJ at CL 
at [52]. It is a little like the Queensland case 
where the Court of Appeal deprecated the 
use by the trial judge of the cricket umpire 
and the LBW appeal. Your Honour will 
remember it – R v CBK12 in which the trial 
judge, to make things easier for the jury, had 
discussed their being satisfied beyond reason-
able doubt in terms of the ‘height of the ball, 
… the snicker and any other replays that are 
available, where the ball pitched, whether it 
was in line with the stumps …’’.

Her Honour: Is that it? Is that the entirety 
of the authority?

Bullfry: It is. And your Honour is bound to 
apply it. In fact, doing so is to be encouraged. 
Now my requested direction doesn’t involve 
anything ‘fanciful’, so the problem in Green13 
does not arise. My request simply requires 
an appropriate Briginshaw approach. In 
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Briginshaw, Dixon J pointed out that: ‘… 
reasonable satisfaction is not a state of mind 
that is attained or established independently 
of the nature and consequence of the fact 
or facts to be proved. The seriousness of an 
allegation made, the inherent unlikelihood 
of an occurrence of a given description, or 
the gravity of the consequences flowing 
from a particular finding are considerations 
which must affect the answer to the question 
whether the issue has been proved to the 
reasonable satisfaction of the tribunal. In 
such matters ‘reasonable satisfaction’ should 
not be produced by inexact proofs, indefinite 
testimony, or indirect inferences ….14

Her Honour: But surely, as soon I give that 
sort of direction, I will be inviting the jury to 
engage in an analytic exercise dissecting such 
doubts as they may be experiencing? It will 
be creating a mare’s nest.

Bullfry: That is no doubt something that 
the CCA can sort out in due course if your 
Honour goes astray. May I, with respect, 
hand up a suggested direction to the jury 
that deals with the balance of probabilities 
example in the context of Briginshaw – and 
your Honour will see that I have purposely 
refrained from introducing any hand ges-
tures, or references to cricket.
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THE FURIES

Lifts. Every day I go to court I have to do the 
‘lift dance’. Men more senior than me insist on 
waiting for me to enter and leave first, while 
within male ranks juniors give way to seniors. 
Sometimes it takes an extra half a minute to 
do this dance. Should I say that I don’t want 
to be marked out as different because of my 
gender?

Dear Escalating Advocate,

Civility, whether it is at the lift well or in a court 
room, is never a waste of time and a courtesy, 
provided it is motivated by respect, is always 
worthwhile. Taking your time to acknowledge 
another in the lift and, with eye contact and 
gesture, allowing them to precede you, may well 
be the beginning of many fruitful encounters 
whether ascending a building or transcending 
a timetabling issue. If the other person would, 
instead, prefer to extend to you that courtesy, 
then eye contact and a hand gesture (taking all 
of three seconds) should be sufficient to make 
that clear. However, an impatient insistence 
that you squeeze yourself between trolleys and 
the generous girths of older practitioners to exit 
on a floor (possibly not yours), just because you 
are wearing a skirt, is neither courteous nor 
respectful and should be treated with contempt.
If you are extended the courtesy of entering a 
lift first, perhaps you can reciprocate by offering 
to press the button? Otherwise, have you ever 
offered to allow others to go before you at the 
lifts? If not, then you may well be in breach of 
the unwritten rules of lift precedence which we 
now set out for your edification:

1. All juniors (regardless of gender) should 
allow silk to take precedence, acknowl-
edging, as they must, the respect owed 
to senior counsel for their fortitude in 
answering questions from judges.

2. All barristers (regardless of gender) 
should allow judges to take precedence, 
acknowledging, as they must, the respect 
owed to judges for their fortitude in deci-
phering responses from senior counsel.

3. Everyone should allow couriers to take 
precedence, acknowledging, as they must, 
that no one has the fortitude to come be-
tween a courier and an opening lift door.

Judges often say that advocates should only 
take their best points and avoid unnecessary 
evidence and cross-examination. But it is 
difficult or impossible to identify the best 
points until the end of the trial (or the end 
of the appeals); many cases are lost because 
such-and-such a question wasn’t asked or 
such-and-such a point wasn’t taken. How can 
I follow the instruction to be highly selective 
without running the risk that I will abandon 
a potentially winning point? Surely my duty 
to my client requires that I err on the side of 
caution and include those points which might 
win, not only those which appear to be the 
best points at the outset of a case?

Dear Unbridled Barrister,

Your two-paragraph question suggests you may 
lack some discipline in expressing yourself (as 
to which we refer to the Furies’ first advice in 
the last edition of Bar News). Apparently, that 
also extends to points of argument and possibly 
claims.
To answer your question, the Furies invoke the 
words of none other than Chester Porter QC: 
‘The secret of winning cases, criminal or civil, is 
to pick out one or two points that you’re really 
going to fight on, and fight on those. The scat-
tergun defence never works.’
Chester Porter QC was, before his retirement 
in 2000, accorded Christ-like qualities which 
the Furies suspect was not just because his last 
name has the happy coincidence of rhyming 
with ‘water’, but because many people thought 
he knew a thing or two about advocacy. His 
words have been faithfully recorded on the oral 
histories section of the Bar Association website 
(Chester 14:10), but little else is given to explain 
them.
Without wanting to risk a theological rift with 
the more devout believers in Porter’s divinity, 
the Furies interpolate that in ‘picking one or 
two points that you are really going to fight on’, 
Porter QC was suggesting that they ought to be 
your best points. We may even go further and 
suggest that, in more complex cases, more than 
two points may be required to win, in which 
case you must run your necessary or winning 
points. Running unnecessary and losing points 
is distracting, time wasting and may diminish 
the potency of your best points.
Of course, you are now asking the question: 
how does one decide which are the necessary or 
winning points? This requires judgment. Good 
barristers have it and we are reliably informed 
that, through experience, it may be developed.
Until you have judgment, may we suggest that 
you give judgment, or at least pretend to. If you 
were to judge the case before you, in a way that is 
both favourable to your client and intellectually 
honest, what points would you rely upon? If, in 
doing this, you develop judgment, you may find 
yourself being accorded a status that guarantees 
you precedence at the bar. Maybe even at the 
lifts. But perhaps not before couriers.


