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What is the economic cost 
of discrimination?

By Penny Thew and Brenda Tronson1

The cost to economies and workplaces of 
discriminatory2 practices and frameworks is 
well researched, traversed and documented.3

Estimates of the cost of discrimination 
in workplaces and economies in Australia, 
the United States and the United Kingdom 
for instance have varied from A$45bn per 
annum in Australia between 2001 and 2011 
in respect of racial discrimination alone;4 
£127.6bn per annum in the United King-
dom in 2018 in respect of total output lost 
resulting from discriminatory pay practices 
on the basis of sex, ethnicity and sexual 
orientation (meaning ‘pay gaps’ between 
women and men, different ethnicities and 
sexual orientations, resulting in lost output 
of £123bn, £2.6bn and £2bn respectively);5 
to up to USD$12 trillion for the global econ-
omy, or 16% of global income, in respect of 
gender-based discrimination in social insti-
tutions (namely formal and informal laws, 
social norms and practices restricting rights 
and opportunities).6

The cost of workplace bullying in various 
forms is estimated to be A$36 billion an-
nually in Australia (as at 2010) and £13.75 
billion per annum in the UK.7

In November 2018, the International 
Monetary Fund (IMF) found that the 
productivity and growth gains from adding 
women to the labour force for instance (by 
reducing barriers to participation) ‘are larger 
than previously thought …[and that] for the 
bottom half of the countries in our sample 
in terms of gender inequality, closing the 
gender gap could increase GDP by an av-
erage of 35%.’8 The IMF found that higher 
productivity generally and higher incomes 
for men would result from a greater inclu-
sion of women in the labour force, the latter 
because of the overall productivity increase.

In 2012, Crosby Burns said ‘there’s a price 
to be paid for workplace discrimination [in 
the United States] – US$64 billion’ (ibid, p1). 
This was an annual amount said to constitute 
the ‘estimated cost of losing and replacing 
more than 2 million American workers who 
leave their jobs each year due to unfairness 
and discrimination.’ The research found that 
businesses that discriminate ‘put themselves 
at a competitive disadvantage compared to 
businesses that evaluate individuals based 
solely on their qualifications and capacity to 

contribute,’ even setting aside the exposure 
to ‘potentially costly lawsuits’ (p3).

In its 2018 report, the Centre for Econom-
ics and Business Research Limited (Cebr) in 
the United Kingdom applied the methodol-
ogy adopted by the World Bank and found 
that wage discrimination (or ‘pay gaps’) led 
directly to a loss of labour income for the 
group discriminated against plus a reduction 
of labour as an input for production for the 
economy as a whole, resulting in an estimat-
ed total of £249bn of total output lost from 
the gender pay gap alone (ibid, pp28, 30). 
The conclusion was that a ‘double-dividend’ 
existed to increasing workplace diversity 
and decreasing discriminatory practices, 
namely because more diverse organisations 
are more likely to be financially successful, 
while a decrease in discriminatory practices 
increased incomes of many groups which in 
turn benefits the whole economy.

In 2014 it was estimated that the global 
economy would be ‘billions if not trillions 
of dollars richer if opportunities were of-
fered more equitably’, with discrimination 
described as a ‘very expensive habit’ (Voyles, 
ibid, p1-2).

Are these analyses relevant to 
the New South Wales Bar?

The reports described above arise largely 
from studies of the costs of discrimination, 
harassment and bullying in workplaces in 
Australia, the United Kingdom, the United 
States, Europe and Asia. The workplaces 
analysed typically consist primarily of 
common law employment relationships, or 
at least relationships whereby a principal 
bears some responsibility for, and control 
over, a (casual, independent contractor or 
employed) worker. By contrast, barristers 

practising in New South Wales are of course 
largely self employed and are required to 
operate as ‘sole practitioners’.9

In that context, do the economic analyses 
above have any applicability to the New 
South Wales Bar and the working environ-
ment of chambers and, if so, how? Is there a 
cost to the New South Wales Bar, or even to 
individual chambers or barristers (aside from 
the costs of potential litigation) of discrimi-
nation, harassment and/or bullying? Is that 
cost borne personally by the perpetrators, the 
victims or does it impact on the profession 
as a whole and does this have implications 
for the ongoing success and relevance of the 
profession?

In December 2017, Fiona McLeod SC, 
then President of the Law Council of Aus-
tralia (the LCA), observed that:

‘The strength of the legal profession 
depends upon nurturing a professional envi-
ronment that fosters and rewards individual 
ability, application and integrity, shielded 
from the impact of discriminatory, extrane-
ous and arbitrary practices. The overarching 
objective is to provide a productive, inclusive 
and sustainable legal profession that is well 
placed to serve the needs of the communi-
ty.’10

At the same time, the LCA launched 
a series of tools to assist in addressing dis-
crimination, harassment and bullying in the 
profession, including a summary of relevant 
laws and their potential impact on the legal 
profession, and links to resources available 
across the Australian bars including the 
NSW Bar Association’s Model Best Practice 
Guidelines and VicBar’s online complaint 
and reporting portal as well as its bullying, 
discrimination and harassment policies.11

The impact on the profession in Australia 
of discriminatory practices was considered in 
2014 in the report flowing from the LCA’s 
National Attrition and Re-engagement Study 
(the NARS report), in the context of which 
the LCA expressed ‘particular concern’ at the 
‘wide gap between the number of women who 
enter the profession and those that remain in 
it’, and the ‘evaporating workforce’ (NARS 
report Q&A). The NARS report found that 1 
in 2 women respondents, of the 4000 women 
and men legal practitioners surveyed, report-
ed being discriminated against on the basis 



68  [2019] (Autumn) Bar News

FEATURES

of sex, one in four women reported being 
sexually harassed, while one in two women 
and more than one in three men also reported 
being bullied at work (at [7.2.2]). A key issue 
for the profession was said to be the impact on 
its reputation of such findings (p87, table 21).

Systemic disparities within the profession, 
such as the ‘gender pay gap’, have been the 
subject of numerous reports in the main-
stream media. While the ‘gender pay gap’ 
at the New South Wales Bar is said to be 
approximately 38.3% (in that, of those re-
sponding to a NSW Bar 2014 survey, women 
at the Bar reported a gross income of about 
61.7% of that of men before expenses),12 that 
gap has been widely reported in the media as 
being substantially higher.13 The gender pay 
gap of 38.3% at the New South Wales Bar 
can be sharply contrasted with the far lower 
(yet still significant) national gender pay gap 
of 21.3% for full time total remuneration.14

Setting aside the accuracy of the figures 
reported in the mainstream media of the 
gender pay gap at the Bar,15 arguably reports 
of pay disparities of even the more accurate 
38.3% have the potential to influence the 
decisions of those considering entering or 

staying in the profession, and may impact 
more broadly on the public perception of the 
profession.

In addition, the rates at which women 
appear unled in Court is far lower than for 
men.16 It is likely that these disparities are at 
least partly causative of the gender pay gap 
and may contribute to decisions (particu-
larly by women) to come to and remain at 
the Bar, and to the public perception of the 
profession more generally.

Commensurate with this observation, a 
consideration of NSW Bar Association sta-
tistics17 demonstrates that women leave the 
Bar at significantly higher rates than men, 
with attrition rates of 11% for women and 
6% for men over a ten year period to No-
vember 2018 and 23% for women and 16% 
for men over a twenty year period.

An analogy can be drawn in this respect 
to the analyses described above of the cost 

of ‘losing and replacing workers’ where at 
least some of the attrition may be attributed 
to systemic and/or direct discrimination, 
including harassment, as well as bullying. 
If consideration is had to the expenditure in 
attracting entrants to the Bar (in the form of 
seminars and events directed at universities), 
as well as the cost of facilitating entry to 
the Bar (in the form of the Bar exams, Bar 
Practice Course and CPDs), plus the less 
measurable but substantial voluntary contri-
bution of time and endeavour by the senior 
Bar to fostering the junior Bar, the ongoing 
financial and other losses to the profession of 
‘losing and replacing workers’ are quantifia-
ble and significant.

What are some of the other 
common law bars doing?

By way of specific example, the New York 
Bar has implemented a number of strategies 
addressing in particular harassment in the 
profession, including links to seminars en-
titled ‘How to navigate sexual harassment 
in the workplace’,18 ‘Moving the Culture 
Forward: Metoo and sexual harassment in 

the workplace’19 and 
a link directly to the 
‘metoo’ webpage. 
The New York Bar 
has also produced 
a webinar in rela-
tion to the relevant 
sexual harassment 
bar rules.20

The United 
Kingdom Bar 
has implemented 
various initiatives 
dealing with bully-
ing and harassment 
in the profession, 
including a website 
dedicated to well-
being at the Bar,21 

which deals with bullying and harassment 
in particular, and the publication of a report 
entitled Barristers’ Working Lives 2017, which 
deals with bullying and harassment.22

Conclusion

If one applies the economic analyses of, say, 
the IMF as described above, it could be said 
that adding greater numbers of women, and 
people of diverse ethnicities, cultures, racial 
backgrounds and sexual orientations to the 
Bar (reflecting the broader community) has 
the potential to increase productivity and 
growth, thereby resulting in higher incomes 
globally at the Bar (cf Largarde and Ostrey, 
ibid). At the least, it appears that reducing 
the attrition rate of both women and men at 
the Bar can minimise the cost of losing and 
replacing the workforce (Crosby Burns, ibid). 
Steps assisting to reduce wage discrimination, 

or ‘pay gaps’, at the Bar could produce the 
‘double dividend’ of the overall increased 
financial success of a more diverse profession 
combined with incomes in discrete groups 
increasing as a result of a decrease in dis-
criminatory practices (Cebr, ibid). Overall, a 
distinct competitive advantage combined with 
increased financial success is reported to result 
from a more diverse workforce and decreased 
discriminatory practices (Crosby Burns, ibid).
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Source: IMF sta� calculations.

Note: See ‘Economic Gains from Gender Inclusion: New Mechanisms, New Evidence,’
IMF Sta� Discussion Note No 18/06 for explanations of the calculations.
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Chart 1: Economic Gains – Reducing barriers to women 
in the workplace significantly boosts welfare and growth.

Welfare gains from removing barriers
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gap in labor force participation
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