PRACTICE & PROCEDURE

The Role of Commissioners in the

NSW Land and Environment Court

Introduction

In the New South Wales Land and Environ-
ment Court approximately 73% of proceed-
ings filed each year are in two of the merits
decision-making jurisdictions of the Court:
Class 1 (environmental planning and protec-
tion appeals) and Class 2 (local government
and miscellaneous appeals and applications).’
The work at first instance in these classes of
the Court’s jurisdiction is often undertaken
by Commissioners. Commissioners also un-
dertake work in some other classes.

Accordingly, it is not unusual for Counsel
briefed to appear in that Court, whether at the
conciliation or hearing of a merits appeal or at
mediation, to come before a Commissioner.

Commissioners are appointed based on
their knowledge or qualifications, and expe-
rience, across a number of prescribed fields
of expertise.” These fields include law, town
planning, local government administration,
environmental science, natural resource
management, land valuation, architecture,
engineering, Indigenous land rights or
heritage. Commissioners are intended to
be appointed across the range of expertise
required by the Land and Environment Court
Act 1979 (Court Act).?

Commissioners, who were called ‘Asses-
sors’ or ‘conciliation and technical assessors’
until the nomenclature in the Court Act
was changed in 1998, can be appointed
full-time or parttime, and there are a
number of acting Commissioners. A Senior
Commissioner is appointed, usually coming
from a legal background.

While strictly speaking ‘the Court is com-
posed of the Chief Judge and other judges
of the Court,’ in proceedings that Commis-
sioners are authorised to hear, they exercise
the jurisdiction of the Court,® the decisions
of Commissioners are deemed to be the
decisions of the Court’ and Commissioners’
hearing and disposing of proceedings can
exercise the functions of the Court subject to
the Court Act and the rules of the Court.?

In this sense, Commissioners are different
from extra-curial tribunal members exercising
administrative functions because Commis-
sioners must operate within the Court, but
their role nonetheless requires them to apply
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their expertise in a way which is analogous to
the role of members of specialist tribunals in
that they are expected to have qualifications
and experience that enables them to deter-
mine merits proceedings.” As for specialist
tribunal members, Commissioners are able to
bring their own knowledge and experience to
bear on their decision-making,'® provided that
in doing so they afford procedural fairness."

Also similar to the procedure of many tri-
bunals is the fact that advocates remain seated
in proceedings before a Commissioner.

Proceedings heard by Commissioners

There are a number of functions of the Court
that Commissioners exercise.

The Chief Judge of the Land and Envi-
ronment Court has discretion to direct that
merits appeals or applications, in classes 1
and 2 of the Court’s jurisdiction and Class
3 proceedings (land tenure, valuation, rating
and compensation matters), be heard by one
or more Commissioners.> A similar discre-
tion applies for proceedings arising under the
Mining Act 1992 or the Petroleum (Onshore)
Acr 1991 (Class 8 proceedings),” except that
any Commissioners who hear those pro-
ceedings must be Australian lawyers.'

While judges may also hear such matters,
Commissioners and not judges are required
to preside over certain planning appeals or
tree-related applications that the registrar

requires to be heard on the site the subject of
the appeal or application.”

Even where proceedings are to be heard
by a judge, Commissioners may sit with
the judge to give assistance and advice to
the Court, but not to adjudicate, in classes
1, 2, 3 or 8 of the Court’s jurisdiction or
Class 4 proceedings (civil enforcement and
judicial review).!® In such cases, the Com-
missioner is prohibited from participating
in the adjudication process, beyond giving
assistance and advice.”

In allocating a specific Commissioner
to a matter, the Chief Judge is required to
have regard to the knowledge, experience
and qualifications of the Commissioners
and to the nature of the matters involved
in the proceedings.'® However, other factors
such as the availability of particular Com-
missioners affect the arrangements made by
the Court and it is possible for a Commis-
sioner to be allocated to a matter without
prior experience in the subject area. As the
allocation of the decision maker is usually
only made known to parties on the business
day before the hearing, legal representatives
must therefore prepare for hearing on the
assumption that the decision-maker might
not be familiar with the areas of expertise at
issue in the dispute.

Merits appeals or applications in the
Court of the types which Commissioners are
able to determine usually commence with a
site inspection (unless the same Commis-
sioner has already viewed the site during a
conciliation) and usually return to Court for
any hearing. Expert witnesses are usually ex-
pected to attend site inspections. In appeals
where members of the public are entitled to
make submissions, their verbal evidence is
usually given at the site inspection.

Alternative dispute resolution

In the Land and Environment Court, alterna-
tive dispute resolution is often expected, par-
ticularly in merits appeals or applications.”
A Commissioner presides over Court-di-
rected conciliation conferences in Class 1, 2
or 3 proceedings.? Conciliations in classes
1 or 2 usually commence with a site inspec-
tion, after which the conciliation conference
can be hosted on-site (if facilities are avail-
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able) or more often move to a local venue
such as a council chambers or to a nearby
Courthouse. If the conciliation is held in a
Courtroom, the Commissioner usually sits
on the other side of the bar table from the
parties, rather than on the bench. As for
Court hearings, where residents are entitled
to make submissions, their verbal evidence is
usually taken on-site before the conciliation
conference commences.

If the conciliation does not resolve the
dispute, the Commissioner can proceed to
hear the matter if the parties agree” and, in
practice, if that Commissioner is allocated
to hear the matter by the Chief Judge.
Commissioners can also be required to
proceed to hear a matter following a failed
conciliation in the case of certain appeals
involving smaller-scale residential develop-
ment.”? In either of these cases where the
same Commissioner ultimately hears the
matter, the parties often consent to resident
evidence and the Commissioner’s observa-
tions during the site inspection being taken
as evidence at the hearing, avoiding the
need to repeat the process.”

Where parties to a conciliation success-
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fully reach agreement on the terms of a
decision in the proceedings that ‘he Court
could have made in the proper exercise of its
Jfunctions, the Commissioner must dispose
of the proceedings in accordance with the
terms so agreed.” In doing so, the Commis-
sioner is not required to consider the merits
of the decision® but is required to be satis-
fied (which might include making findings
of fact and/or law) that there is jurisdiction
to make the decision in the terms sought.?
The Commissioner is not required to look
behind the purported authority of the par-
ties to reach the agreement.”

While a Commissioner can adjourn the
conciliation if satisfied that there is good
reason to do so0,”® in practice this power is
used sparingly. The Courts Conciliation
Conference Policy indicates that adjourn-
ments will usually only be granted in cir-
cumstances where the parties have reached
an agreement in principle and where a short
adjournment is required for documents to be
prepared to finalise the agreement.

In civil proceedings (classes 1, 2, 3,
4 and 8), Commissioners with appro-
priate qualifications are also sometimes
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appointed by the Court as mediators in
Court-directed mediations under s 26 of the
Civil Procedure Act 2005.

The Court can also refer these types of
proceedings to Commissioners for neutral
evaluation under rule 6.2(2) of the Land and
Environment Court Rules 2007. However,
neutral evaluation has fallen out of vogue,
given that conciliation is routine in merits
appeal matters and it is not unusual for me-
diation to be contemplated where suitable in
enforcement proceedings.

A Commissioner can undertake an
inquiry into any issued raised in, or other
matter connected with, Class 3 proceed-
ings if directed to do so by the Court with
the consent of the parties. This appears to
be rarely utilised, possibly given that the
consent of the parties is required to adopt
any finding or observation in the resulting
report of the Commissioner — an unlikely
prospect on any issue already in dispute
before the Court.

Limitations on Commissioners
exercising Court functions
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The functions of the Court that Commis-
sioners can exercise are limited in several
ways. First, they can only exercise the Court’s
jurisdiction in the circumstances in which it
is conferred on them by the Court Act and
the rules of the Court, as outlined above.

Secondly, Commissioners are prevented
from exercising a number of the Courts
functions by rule 3.10 of the Land and En-
vironment Court Rules 2007, including the
power to make discretionary costs orders,
the power to determine any question arising
under the Uniform Civil Procedure Rules
2005 and the Court’s enforcement powers.

A notable exception to the prohibition
on Commissioners making costs orders
is that Commissioners are able to make
orders under s 8.15(3) of the Environmental
Planning and Assessment Act 1979, for costs
thrown away as a result of an amendment of
an application for development consent other
than minor amendments in certain appeals.
Those costs orders are not discretionary and
do not rely on the costs powers identified in
rule 3.10. The mandatory nature of these
orders means that parties are left to argue
whether such amendments are minor” and
whether amendments are in fact being made
to the application for development consent.

Thirdly, there are other statutory or gen-
eral law constraints on the powers of Com-
missioners that may be relevant in particular
cases. The Court of Appeal has considered,
in respect of the Land and Environment
Court, that a ‘Court exercising limited ju-
risdiction will be subject to constraints which
may derive from differing sources’, which
sources in that case included the legislation
that governed the subject matter of the
appeal (which might also raise mandatory
or prohibited considerations), the Court Act
and the general law (including the require-
ment to afford procedural fairness, to act
rationally and reasonably).”’

Appeals

Appeals from orders or decisions of a Com-
missioner are made to a judge of the Court
and may only be made on questions of law.”
Any further appeal is made to the Court of
Appeal®® but only by leave of that Court.”

Nature of Commissioner decisions

Although decisions of Commissioners do
not constitute precedent, Commissioners
(and even judges) may have regard to the
decisions of Commissioners when deciding
proceedings, given the desirability of con-
sistency of decision-making.*

Since 2003 Commissioners (often the
Senior Commissioner) have sometimes
included ‘planning principles’ in their de-
cisions on matters of general application.
Those principles are also not binding, but
the Court of Appeal has considered that
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consistency in the application of planning
principles is desirable.”

Principles are emerging to the effect that
the Court Act does not establish a hierarchy
binding Commissioners to follow the deter-
mination of a single judge sitting in the same
class of proceedings, unless on a preliminary
question in the same matter. However, the
circumstances in which the Commissioner
might depart from single judge decisions,
having regard to principles of comity, is yet
to be fully settled,” given that the Court
of Appeal has drawn a distinction between
principles associated with the desirability of
consistency of decision-making in Class 1
appeals and those concerning comity.*

Just because Commissioners hear merits
appeals or applications does not mean
that Commissioners do not, or cannot,
decide questions of the law in the course
of those proceedings. To the contrary,
the Court frequently entertains legal
questions in merits appeals.*

As a consequence, Commissioner deci-
sions are an important resource for barristers
briefed to appear in merits appeals or appli-
cations in the Land and Environment Court.
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