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The Consumer and Commercial Divi-
sion (the CCD) of the NSW Civil and
Administrative Tribunal (the Tribunal) is
the largest of the Tribunal’s four divisions,
receiving 53,722 of the total 65,549 claims
received by the Tribunal in the 2017 to
2018 financial year.?

Having been established on 1 January
2014 for the purpose of consolidating
approximately 22 previously existing New
South Wales state tribunals (including the
Consumer, Trader and Tenancy Tribunal,
the Medical Tribunal and the Adminis-
trative Decisions Tribunal of NSW),* the
Tribunal received 40,000 claims in the first
six months of operation.’

Consistently receiving in excess of 50,000
claims per annum since it was established
makes the CCD one of the busiest civil ju-
risdictions in NSW.¢

The CCD has wide-ranging jurisdiction
conferred by 24 enabling acts. It includes
claims made under Australian consum-
er/ home building and strata schemes
legislation, as well as in respect of social
housing, residential tenancy, motor vehicle
and retail lease claims.® There is no mon-
etary limit to the orders that can be made
under certain legislation.’

In line with the objects of the Civil and
Administrative Tribunal Act 2013 (NSW)
(the NCAT Act), which include ensuring
that the Tribunal is accessible and able to re-
solve issues ‘justly, quickly, cheaply and with
as little formality as possible’,'® the presump-
tion in proceedings before the Tribunal is
that parties are not entitled to be represented
by any person other than by leave."

Significantly, however, notwithstanding
this presumption, the CCD’s Representation
Guideline issued in August 2017 (the CCD
Representation Guideline) sets out the cir-
cumstances under which the Tribunal ‘will
usually permit a party to be represented, es-
pecially by an Australian legal practitioner.

Importantly, these circumstanc-
es include if:

* the proceedings are in the Home Building
List and involve a claim or dispute for
more than $30,000;

* another party in the proceedings is, or is

to be represented by, an Australian legal
practitioner;

e another party in the proceedings is a gov-
ernment agency;

e the Tribunal is of the opinion that the
party would be placed at a disadvantage if
not represented at the hearing; and

e the Tribunal is of the opinion that rep-
resentation should be permitted due to the
likelihood that complex issues of law or
fact will arise in the proceedings.

Representation by a legal practitioner is
also as of right in the CCD in certain cir-
cumstances.”

Being cognisant of the complexities that
can arise as a result of the presumption
that parties are generally not entitled to be
represented other than by leave is impor-
tant. As was recently observed in respect
of corporate entity parties, a company is
an artificial person and cannot represent
itself." Given the curial rules that generally
require proceedings by a corporation to be
conducted through a solicitor or authorised
director® do not apply in the Tribunal, the
consequence of section 45 of the NCAT Act
is therefore that, in every case in which a
company is a party to proceedings in the Tri-
bunal, leave must be obtained for someone
(who may or may not be a legal practitioner)
to represent it.!®

A range of matters can be relevant to
the exercise of the Tribunal’s discretion as
to representation by a legal practitioner.
The Tribunal may have regard to whether
the proposed representative has sufficient
knowledge of the issues to enable effective
representation, has the ability to deal fairly
and honestly with the Tribunal and other
persons and is vested with sufficient author-
ity to bind the party.” While consideration
of these matters is not mandatory in respect
of leave being sought for representation by
a legal practitioner,'® each may be relevant.

In line in particular with the objects in sec-
tion 3 of the NCAT Act and the procedural
matters under section 38, further relevant
considerations include the capacity of the
individual seeking leave to be represented
to understand and effectively participate in
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the proceedings in a manner which allows
them a reasonable opportunity to be heard;
the need to ensure that there is no material
imbalance between the parties; the need to
ensure that the Tribunal is accessible and
responsive to the needs of all of its users; and
whether it is appropriate in all the circum-
stances to give leave to a particular person,
including a legal practitioner.”

Significantly, the ‘overriding objective’
contained in section 36(1) of the NCAT
Act (to facilitate the just, quick and cheap
resolution of the real issues in the proceed-
ings) has been observed to have no appli-
cation to questions of representation, given
such questions are ‘incidental procedural
questions’ rather than ‘the real [substantive]
issues in dispute’.?

Evidence of each relevant matter can be
adduced? and representation determined in
the absence of the parties.”

Finally, from a practical perspective,
an application to be represented can be
made orally or in writing at any stage of
the proceedings™ and can be granted in
respect of any Australian legal practitioner
or a particular practitioner.”* Importantly, in
making an order granting leave, the Tribu-
nal may impose such conditions on the leave
as it deems fit, including that the estimated
costs of the representation be disclosed.” An
order that can be made in conjunction with
such an order is that, where leave is granted
to only one party to be legally represented,
that party will not seek an order for costs if
successful, costs otherwise being available in
the CCD in the circumstances set out under
rule 38 of the NCAT Rules and/or section
60 of the NCAT Act.

Opverall, it is clear that the operation of the
CCD Representation Guideline, in conjunc-
tion with rule 32 and the matters relevant as
a result of sections 3 and 38 of the NCAT
Act, provide a framework of the circum-
stances in which the Tribunal ‘will usually
permit a party to be represented, especially
by an Australian legal practitioner.”
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