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Appreciating and understanding 
the traumatising effects of 
native legal processes and 

the ongoing effects of ongoing 
intergenerational trauma upon 
Aboriginal and Torres Strait Islander 
communities is part of ‘trauma 
informed practice’ in Indigenous 
Peoples and the Law. For many 
Aboriginal and Torres Strait Islander 
communities of native title holders, 
the significant pressure to produce 
evidence of connection as part 
of the requirements in native 
title1 compounds the effect of 
intergenerational trauma. 

It is now well known that between 1930 
to 1960 Australia wide, governments 
adopted assimilation policies for 
Aboriginal peoples. These policies 
were designed to achieve the ultimate 
biological assimilation into white 
Australia.2 Or as Professor Irene Watson 
has correctly described it: ‘A time when 
crimes of genocide were made lawful 
by the Aborigines Acts.’3 To require 
communities of native title holders to 
demonstrate connection to their lands 
and waters, language and culture and 
‘prove’ their native title without sufficient 
consideration of the impact of historical 
attempted genocide represents a form 
of ongoing trauma. 

Colonialism and the  
Legal System
It is important to examine the role of 
law in the emergence of race in the 
native title context4 because law has 
been the channel through which racist 
policies have been argued and enforced 
by successive governments. ‘Race 

policies and philosophies mean little 
unless acted upon. Law has become 
the vehicle used to give policy credibility 
and political-social legitimacy. Policy 
becomes enshrined, achieving a kind of 
holy-writness, suggesting that the law 
has magical qualities beyond those of 
the men who enacted it.’5 

Professor Watson has argued that 
the entire system of native title is 
fundamentally inadequate because 
it refuses to address the issue of 
Indigenous rights to land and the 
issue of sovereignty.6 Invasion was 
accompanied by an entrenched belief 
at the time that non-white people 
were inferior to a white person,7 which 
underpins the false conception of 
white supremacy. So much so that 
the first major legislative acts in the 
colony were focused on implementing 
the White Australia Policy.8 

In Australia this dominant colonial 
ideology continues to make the 
oppression of Indigenous peoples 
seem normal.9 These racialised fears 
are heightened by the native title 
process to and undermine the land 
justice aspirations of Indigenous 
Peoples.10 As a result there is the 
impression that once racist policy 
becomes law it is extremely difficult 
to mount a successful challenge to 
such law. To revoke such racist laws 
enacted by parliament is a lengthy and 
difficult process, requiring many years 
of lobbying, and goodwill on the part 
of parliamentarians.11 Repealing such 
laws is less likely to occur in a colonial 
legal system such as Australia where 
‘there is significant reluctance to 
disturb the colonial inheritance of 200 

years of denial of the rights  
of Indigenous peoples’.12 

Cri t ical Race Theory and 
In tergenera t ional t rauma
It is important to remember the 
racialised context of native title law and 
the direct impact of institutionalised 
racism of Aboriginal and Torres Strait 
Islander people’s rights before the 
law and in terms of their experiences 
with the legal system.13 Critical Race 
Theory (CRT) explores the emergence 
of the nature of racial privilege.14 In 
Australia the development of CRT has 
been evolving since colonialism, now 
considered Indigenous Critical Race 
Theory.15 It has been pioneered in the 
writing of scholars such as Professor 
Irene Watson and distinguished 
Professor Aileen Moreton-Robinson.16 
The increasing impact of critical race 
theory in both the theoretical study 
of law (jurisprudence) and in broader 
terms, is of direct relevance to the lived 
experiences of Aboriginal and Torres 
Strait Islander communities in both a 
historical and contemporary setting. 

The intergenerational trauma 
experienced by Aboriginal and 
Torres Strait Islander communities 
is connected to institutionalised 
racism and colonisation.17 As a result 
of colonisation: Indigenous peoples 
have endured multiple forms of 
oppression and violence: attempted 
cultural genocide; legislated control of 
Indigenous identity and colonisation 
based upon economic social and 
political disadvantage, which 
continues to disproportionately affect 
Indigenous peoples.18 

Trauma Informed Practice: 
WORKING WITH COMMUNITIES 
AFFECTED BY INTERGENERATIONAL 
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vicarious trauma management plan 
is the responsibility of all service 
providers in the native title field. 

Trauma informed practice is 
ultimately an ethical responsibility 
for practitioners working in the 
area of Indigenous Peoples and 
the Law. Trauma informed practice 
is a framework grounded in an 
understanding of and responsiveness 
to the impact of trauma that 
emphasises physical, psychological 
and emotional safety for everyone and 
creates an opportunity for survivors 
to rebuild a sense of control and 
empowerment. This framework is 
informed by new knowledge around 
attachment, development, working 
with the body, memory and an 
understanding of self. Frameworks 
of care and treatment are changing 
from purely bio-medical or purely 
psychoanalytical to include the 
psycho-social or trauma-informed 
recovery focussed and recovery-
oriented approaches.27

Appreciating the methodologies that 
will promote healing for Aboriginal and 
Torres Strait Islander communities 
in accordance with Indigenous 
epistemologies, knowledge and 
beliefs, and world views is also a 
part of trauma informed practice. 
Consulting and engaging with 
Aboriginal and Torres Strait Islander 
communities about the initiatives 
that promote healing is important28 
as is an efficient vicarious trauma 
management plan for professionals 
and other staff who work with 
Indigenous communities experiencing 
intergenerational trauma. 

Managing vicarious  
t rauma and t rauma 
informed prac t ice
Vicarious trauma is described as 
the negative transformation in the 
helper (therapist, advisor, lawyer, or 
other professional) that results from 
a period of empathic engagement 
with trauma survivors and their 
traumatic material, combined with 
a commitment or responsibility to 
help them. The greater the exposure 
to traumatic material, the greater the 
risk of vicarious trauma. People who 
work in services to which people with 
traumatic histories present seeking 
help, or who work with traumatic 
material are at particular risk. For 
professionals working in the native 
title area, exposure to communities 
experiencing disadvantage and 
intergenerational trauma and the 
traumatic processes involved in the 
gathering of connection evidence in 
native title matters makes managing 
vicarious trauma a matter of priority.24 

Looking after personal wellbeing 
and the wellbeing of clients is 
interconnected.25 Managing vicarious 
trauma for community liaison officers, 
legal advisers and other professionals 
engaged in the native title space is 
also a legal obligation of employers 
to act in the best interest of their 
employees. The potential exposure 
to damages for psychological injury 
is a reasonably foreseeable risk for 
professional staff engaged with 
clients who have experienced and 
continue to experience trauma or 
traumatic issues.26 Having an effective 

The historical and contemporary 
context of invasion and child removal 
overlap current experiences of grief 
and loss for Aboriginal and Torres 
Strait Islander communities. It is 
estimated that between 1 in 10 and 
1 in 3 Indigenous children were taken 
from their families between 1910 and 
1972-affecting most Aboriginal and 
Torres Strait Islander communities in 
Australia.19 Today, Aboriginal children 
and young people grow up in chronic 
states of grief and loss. The loss of 
one person is an experience of grief 
to many people.20 When looking at 
viable kinship systems, this loss of 
one person and the grief of many is 
softened largely by the kinship system 
alongside ceremony, knowledge-rich 
traditions and protocol that involve 
everyone in some way.21 As Ambelin 
Kwaymullina writes: ‘In the wake of 
colonialism, the damaged and broken 
connections between people and 
country mean that we can struggle to 
see our world and ourselves clearly.’22

Barker reflects on the experience of 
Indigenous Peoples in North America:

Many Native Americans and 

current day anthropologists 

believe that historical trauma, 

or soul wounding, among 

Native Americans resulted from 

colonialism, acculturative stress, 

cultural bereavement, racism, 

and genocide that has been 

generalized, internalized and 

institutionalized….such trauma 

is cumulative, unresolved, 

historic and ongoing. While 

historical trauma has just begun 

to be accepted by mainstream 

psychologists, researchers 

have embraced the concept of 

historical trauma for the last 

several years in an attempt 

to explain the heightened 

risk of depression, traumatic 

stress, alcohol abuse, child 

maltreatment, and domestic 

violence that exists in Native 

American communities. To 

understand this soul wounding, 

one must understand the history 

of the Native American people.23

Above: Mossman Gorge, Queensland
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Further information and resources:

Blue Knot Foundation:  
|https://www.blueknot.org.au/ 

Dr Tracy Westerman, Indigenous 
psychology services: https://
indigenouspsychservices.com.au/ 

We al-li: https://wealli.com.au/ 
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