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individual circumstances and in par­
ticular his/her relationship with his/ 
her mother, family and community

• Failing to have any or any proper sys­
tem to enable the plaintiff and his/her 
mother to maintain contact with each 
other following the removal and 
detention of the plaintiff

• Further permitting the institution in 
which the plaintiff was detained to 
maltreat him/her and to treat him/her 
in a cruel, demeaning and degrading 
manner

• Failing to make reasonable attempts to 
ensure that the plaintiff would enjoy 
equal opportunity compared to non- 
aboriginal and non half-caste children 
in the society which the defendant 
intended the plaintiff to become a part 
of being the non-aboriginal communi­
ty of Australia

• Failing to have any proper regard for 
prevailing domestic and international 
principles concerning the advance­
ment and protection of human rights 
in the discharge of the Director's rights 
and obligations
To establish these breaches of duty

and the injuries caused by them, extensive

evidence will undoubtedly be called by the 
plaintiffs at the trial of their actions. This 
evidence will detail the circumstances sur­
rounding individual takings and deten­
tions, and the effect these experiences have 
had both physically and psychologically. 
Expert evidence defining the nature and 
extent of the plaintiffs' injuries will be 
called as well as anthropological evidence 
explaining the loss of cultural standing and 
fulfilment within the plaintiffs' indigenous 
community. Such a head of damage has 
received judicial recognition as relevant 
when assessing general damages for loss of 
enjoyment or amenities of life (14).

Such evidential matters were not con­
sidered by the court in Kmger. In fact, the 
Court refused to consider them: "... the 
plaintiffs sought to supply a factual substratum 
showing the intention of the Commonwealth to 
commit 'genocide'. Issues of fact are presented. 
They are not assumed, before trial, in the pro­
ceedings presently before the Full Court" (15). 
Whilst the niceties of constitutional law 
may prevent assessment of the gritty reality 
behind the Commonwealth practice of 
child removal and detention, no doubt the 
trial of fact in the Stolen Generations com­
mon law claims will reveal the shocking

effect of such a practice on innocent 
Australian children, their families and 
communities. So be it. ■

Michael Schaefer is a litigation partner at the Melbourne 
based law firm Holding Redlich which is assisting the North 
Australian Aboriginal Legal Aid Service in the preparation 
and presentation of common law claims on behalf of 
members of the Stolen Generations. This article was 
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ATLA litigation groups
Litigation groups are volun­

tary networks of ATLA 
members sharing an interest in 
a particular type of case. Cases 
often involve hazardous prod­
ucts. The groups share timely 
documents and information, 
much of it obtained from dis­
covery in similar cases. The lit­
igation groups also organise 
programs that educate mem­
bers on recent developments in 
their special areas. ATLA litiga­
tion groups further the goal of 
promoting networking and 
information sharing among 
members. If you are a member 
of the Association of Trial 
Lawyers of America, you may 
be entitled to join the following 
Litigation Groups:

AIDS •  Seat design Dental malpractice Inadequate security Tire/rim mismatches
Abortion m alprac­ • Vehicle rollovers DES Laparoscopy Tobacco products
tice A utom atic doors Diet products Latex allergy Toys &  recreational
Albuterol Bad faith insurance Domestic violence Lead paint equipm ent
Attorney’s Battery explosion Electrical accidents Liquor liability Transmission/
Information Benzene/Leukaemia Employee benefits Mining &  oil field sudden acceleration
Exchange G roup Birth traum a Fire loss and products and Traumatic brain
(AIEG) Birth defect property insurance accidents injuries
AIEG subgroups: Breast im plants Firearms and Mis-read pap Truck underride

• ATV Breast cancer am m unition smears Tylenol and NSAIDS
• Air bags Carbon m onoxide Forklifts, industrial N ursing hom es Vaccines
• Aquatic injuries Cardiac devices &  agricultural O rthopaedic Vehicle back-up
• Brakes Child sex abuse equipm ent im plants alarms
• Child restraints Com plex regional Form aldehyde Patient abuse in Vending machines
• Defective firearms pain syndrom e Gas w ater heater psychiatric hospitals W orkplace injury
• Fuel system (RSD) safety Penile im plants

integrity C om puter vendor Gas fire & Pharm acy liability Contact the APLA
• Helmets liability explosions Railroad/highway office on phone (02)
• Leisure boats/per- C onstruction site Halcion crossing and 9415 4233 for infor­

sonal watercraft accidents Health care finance derailm ent mation on joining the
• Motorcycles Contraceptive Health care Steroids Association of Trial
• Roof crush im plants m anagement Tap water bum s Lawyers of America
• School buses Crane injury organisation Tardive Dyskinesia and its Litigation
• Seat belts Daikon Shield Herbicide &  pesticide Theophyline Groups.
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