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The purpose of this paper is to set 
out the present position as to struc­
tured settlements and interim dam­
ages under the Motor Accidents Act, 
1988 and to indicate likely future 
changes in this area.

Structured settlements
Structured settlements are not de­
fined in the Motor Accidents Act but 
clearly refer to periodic payments 
agreed upon between the parties in 
place of part or all of a lump sum 
once and for all verdict.

Prior to the MAA, structured set­
tlements were occasionally entered 
into. In the early 1980s, the GIO 
would on occasion enter into a deed 
with a plaintiff, pursuant to which 
ongoing payments were agreed. In 
respect of infants or other disable 
persons, such an arrangement would 
require the Court’s approval. Such 
arrangements were relatively rare, in 
my experience.

The Transport Accident Com­
pensation Act, 1987 (“TransCover”) 
brought in not a form of structured 
settlement but rather a series of on­
going payments for economic loss 
(capped at a relatively modest level) 
with some other forms of compen­
sation. Common law rights and the 
need for a settlement were abolished.

There has long been a perception 
that lump sum (once and for all) dam­
ages have significant problems for 
many plaintiffs. The moneys may not 
be used for the purpose for which 
they were awarded, may be squan­
dered or may be invested unwisely, 
so that they do not last the distance. 
Accordingly, when TransCover was 
replaced by the MAA retrospec­
tively, the provision was made for 
structured settlements, with a view 
to encouraging parties in an appro­
priate case to take part or all of the 
moneys by way of periodic payment.

Section 81(1) requires that the 
section only apply if the plaintiff on 
the one hand, and the insurer or

Nominal defendant on the other, 
agree. In that event, the Court is 
given a discretion under section 
81(2), applying the criteria under 
section 81(3) to order that damages 
determined for future economic loss 
(which is here said to include future 
out-of-pocket expenses such as 
medical, hospital, pharmaceutical 
bills and payment for future gratui­
tous services) shall be paid pursuant 
to such arrangements as the Court 
determines or approves. As amended 
in 1989, the section permits the Court 
to order the purchase of an annuity 
for the plaintiff on terms. Either party 
may apply to the Court to vary the 
orders made.

The fundamental criteria for ap­
proving the agreement of the parties 
is if the Court considers “there is 
good cause for making the order” 
under section 81(5).

The section discloses a certain 
naivety on the part of those behind 
it. It seems quite unnecessary for the 
Court to be given detailed criteria to 
determine the appropriateness of an 
order which both parties agree to. 
The parties could after all enter into 
the same arrangement by deed in any 
event, without the Court’s approval! 
If the parties do not agree, then the 
Court is without power. Similarly, the 
proposition that the Court is given a 
discretion to determine how the 
structured settlement will work ig­
nores the fact that consent by either 
or both parties is likely to be condi­
tional and if the conditions which the 
Court sought to impose varied sig­
nificantly from that consent, then 
there would be no agreement and 
accordingly, no power within the 
Court to make the order.

Financial and economic loss
The drafting confusion between fu­
ture economic loss and future finan­
cial loss is further evidence of the 
lack of consultation and practical in­
put into the drafting of the section.

For example, the Court is empow­
ered to award a structured settlement 
in respect of future gratuitous serv­
ices but not in respect of future paid 
care, unless this falls within the de­
scription “rehabilitation expenses”.

The 9 December 1996 report of 
the Standing Committee on Law and 
Justice of the Legislative Council 
into the Motor Accidents Scheme 
says that:

“Section 81 it seems, is rarely, if 
ever used...”

I am personally unaware of any 
case in which it has been utilised.

Discount tables
There are some good and practical 
reasons why parties are generally not 
interested in structured settlements. 
The Act requires the application of 
the 5% discount tables. (Section 71). 
This rate was introduced in 1984 for 
motor vehicle cases at a time of his­
torically high interest rates. It fol­
lowed the High Court decision in 
Todoric v Waller (1981) 150 CLR 
402 which fixed the rate at 3%. Gibbs 
CJ and Wilson J preferred 4% but 
agreed to 3%. Stephen and Murphy 
JJ thought that no advantage was 
obtained by the presence of a lump 
sum and favoured no discount rate. 
Mason and Brennan JJ favoured a 
2% discount rate but agreed to a 3% 
discount rate. Only Aickin J directly 
favoured the 3% discount rate, which 
as a compromise within the Court 
was adopted.

When the rate was introduced in 
1984, Mr Unsworth in his Second 
Reading Speech of 23 May 1984 said 
somewhat disingenuously that:

“The High Court were (sic) 
again divided as to the most appro­
priate figure, and certain Justices fa­
voured a figure of 4%.”

He omitted to mention the ma­
jority who favoured 2% or a nil dis­
count rate. He said the 5% rate would 
operate to restore the position to that 
previously accepted in the State.
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“If, in the future, the rate of in­
flation or the rates of interest avail­
able on investments changed to such 
an extent that the statutory discount 
rate is no longer appropriate, provi­
sion has been made for an alteration 
by regulation, thus ensuring that the 
government will be able to ensure 
that the discount rate maintains a di­
rect relevance with the circumstances 
of the day.”

Predictably, no review, let alone 
rate change, has ever occurred. When 
the Motor Accidents Act, 1988 was 
introduced, the then Attorney Gen­
eral, Mr Dowd, on 29 November 
1988 in the Legislative Assembly 
merely said that:

“The discount rate of 5% estab­
lished in 1984 is proposed to be con­
tinued. In leading for the Opposition 
in the Debate [in 1984], I supported 
the establishment of that rate at that 
time. Some calls have been made to 
increase the rate -  for instance, to 6% 
-  but the only effect of introducing a 
higher rate would be to reduce the 
damages available to seriously in­
jured accident victims."

Despite historic experience dur­
ing the 1980s, let us suppose that the 
CPI figure remains low and a low 
inflation regime of 2% to 3% pre­
vails. If a plaintiff can obtain a 9% 
rate of return in reasonably safe (and 
not speculative) investments, half of 
this would be lost through income 
tax, the Medicare levy (which is 
merely another tax), financial insti­
tutions duty (State and Federal), 
combined with transaction charges 
and capital gains tax liabilities. It 
follows that such a plaintiff after 
highly favourable assumptions is left 
with a net 1.5% to 2.5% return. Yet 
his future needs have been calculated 
upon the assumption that his mon­
eys can be so invested as to return 
5% after tax and after inflation on a 
virtually guaranteed basis and with­
out risk. It follows that the money 
would probably be inadequate on a 
3% discount rate and will certainly 
not last the distance on a 5% discount 
rate.

Injustice
A good practical example is GIO v 
Rosniak (1992) 27 NSWLR 665. The 
catastrophically injured plaintiff’s 
life expectancy was found to be 61 
years. The insurer’s actuary gave

evidence in the Court of Appeal that 
if the moneys were properly invested 
and expended on the purposes and 
at the rate for which the trial judge 
had allowed, the moneys would run 
out after 25 years. He made certain 
highly favourable assumptions about 
the returns to be obtained and about 
inflation. On differing assumptions, 
the plaintiff’s actuary gave evidence 
in the Court of Appeal that the mon­
eys would run out after nine years. 
Meagher JA described this result as 
“...at least an anomaly, and at worst 
a rank injustice” (700).

That was a case on the 3% dis­
count rate -  it' can be only imagined 
how severely disadvantaged a plain­
tiff is on the 5% discount rate.

Incentives
If insurers were to agree to structured 
settlements on any significant scale 
in which they paid the real cost of a 
seriously injured person’s future 
needs, including hospital, medical, 
rehabilitation, pharmaceutical ex­
penses and the like, future care, fu­
ture economic loss etc, with appro­
priate provision for increase in 
payments as costs and loss increased, 
then there would be a vast increase 
in the ultimate liability of insurers. 
It is small wonder that insurers, for 
all their willingness to criticise plain­
tiffs for allegedly not using verdicts 
for the purposes of which they were 
given, are not rushing to enter into 
structured settlements.

Of course, one reason why a 
plaintiff may not buy the hydro­
therapy pool for which money was 
awarded is because there is such a 
shortfall to meet other needs that 
despite the Court’s intentions, he 
cannot afford to.

On the other hand, plaintiffs have 
little incentive either. Turning a disa­
bled person into a pensioner may in 
many cases only add to the damage 
already done to them. There are para­
plegics and quadriplegics who can 
utilise their lump sums to lead pro­
ductive, useful and satisfying lives. 
Turn them into pensioners on a 
dripfeed of small sums, and you deny 
them the opportunity which the lump 
sum gives them.

Annuities by consent
In the United States there has been 
extensive use of annuities by consent

to provide for the future needs of liti­
gants. The Motor Accidents Author­
ity is keen to promote their use here. 
It is, however, to be noted that in 
general such annuities first ensure a 
lump sum payout (which in New 
South Wales would be calculated on 
the 5% discount rate), which is then 
invested so as to produce annual re­
turns, allowing for future needs. In 
general, there is an increment pro­
vided for which ought meet increases 
in costs.

Of course, this assumes the ad­
equacy of the original sum and for 
the reasons already given, the dis­
count tables ensure that provision for 
future needs will be grossly inad­
equate. Success in the United States 
has largely been because many states 
have a nil percent discount rate (in 
some cases, a positive discount rate) 
and because of generous tax conces­
sions for annuities. Neither circum­
stance is available here. There are 
negotiations with the Federal Gov­
ernment which, if fruitful, give cause 
for hope that annuities may provide 
adequately for future care and future 
financial needs. I have seen figures 
which would indicate that even start­
ing with a lump sum discounted on 
the 5% tables, the annuity could be 
sufficient to meet the real needs of a 
plaintiff if reasonable tax allowances 
are made. In this regard, I await the 
Motor Accidents Authority’s nego­
tiations with the Commonwealth 
Government with interest but with no 
real optimism.

In any event, an annuity remains 
inappropriate to those plaintiffs who 
wish to take their damages by way 
of lump sum because except (possi­
bly) as to adequacy of amount, the 
same disadvantages apply in turning 
plaintiffs into pensioners. The Mo­
tor Accidents Authority does not pro­
pose that annuities should be 
compulsory but rather, that they 
should be an available option and 
assuming an appropriate tax regime, 
I would support this proposition.

The Standing Committee on 
Law and Justice of the Legislative 
Council has recommended encour­
aging the use of structured settle­
ments. It has recommended urgent 
submissions to the Commonwealth 
Government both in relation to tax 
liability for personal injury verdicts 
generally and in relation to tax liabil­
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ity on structured settlements. The 
Committee has recommended that if 
non-taxable status is achieved, then 
structured settlements should be 
available as a voluntary compensa­
tion mechanism for the whole or part 
of a compensation payment. There 
appears to be no intention to impose 
structured settlements upon litigants. 
If a suitable tax structure is achieved, 
then it is recommended that section 
81 be wholly rescinded as otiose. I 
agree with these proposals.

Interim damages
Subject to certain qualifications, sec­
tion 76E of the Supreme Court Act 
1970 and section 58 of the District 
Court Act 1973 allow interim awards 
of damages in personal injury cases. 
The Court has a discretion to order a 
defendant to make one or more pay­
ments to a plaintiff where the Court 
is satisfied that if the action pro­
ceeded to trial, the plaintiff would 
obtain judgment for substantial dam­
ages and providing the defendant 
would not suffer undue hardship. The 
amounts are credited against the ul­
timate verdict.

For some unknown reason, these 
provisions exclude damages under 
the Motor Accidents Act. There 
seems no logical reason for such an 
exclusion and the Motor Accidents 
Authority is sympathetic to amend­
ment in this regard, although the third 
party insurers are opposed to any 
such change.

At present, the only provision 
allowing interim payments is section 
45. It provides that once liability has 
been admitted or determined (wholly 
in part) the reasonable hospital, 
medical, pharmaceutical and reha­
bilitation expenses must be paid by 
an insurer if properly verified. Res­
pite care must also be paid in respect 
of a seriously injured plaintiff in need 
of long term care.

This section has a number of in­
adequacies. Insurers may determine 
what, in their view, is reasonable and 
adequate, and there is no quick 
method of resolving such a dispute. 
In the meantime, the plaintiff goes 
without medical and other needs. The 
section is poorly drawn. Care is not 
expressly provided for in respect of 
the catastrophically injured. Insurers 
generally pay for care for a quadri­
plegic, paraplegic or the brain dam­

aged, but say that they do so volun­
tarily and as a consequence, any dis­
pute cannot be litigated. If the 
qualifications of the carer are inad­
equate or the hours of care are inad­
equate, then an injured plaintiff may 
have no remedy. It is arguable that 
care is included under the broad defi­
nition in section 35 of rehabilitation, 
but the view of insurers such as the 
GIO (which is currently arguing one 
such case) is that it is not. Accord­
ingly, the most seriously injured are 
left at the mercy of insurers in respect 
of their immediate and critical needs. 
The only remedy is expedition and 
an early hearing date, which is of 
small assistance in a brain damage 
case or an infant case, where some 
years must pass in order to make a 
proper medical assessment.

That this was a drafting oversight 
is clear from the fact that all insurers 
voluntarily pay for care (though they 
do so upon their own terms). How­
ever, the insurers oppose any amend­
ment to give a right in respect of care, 
which would permit plaintiffs to re­
solve disputes through the courts. 
The Motor Accidents Authority and 
the Insurance Council of Australia 
will lend a plaintiff some support in 
the more outrageous cases, but es­
sentially plaintiffs are left without 
remedy against an insurer which 
wrongly refuses or allows only in­
adequate care.

In Stubbs v NRMA Insurance 
Limited (Dowd J, unreported 18 De­
cember 1996), the Plaintiff was a 
baby in a vehicle where both of his 
parents were killed and suffered se­
vere head injuries, leaving him brain 
damaged and quadriplegic. Since the 
accident, he has been cared for by 
his grandmother, such care involv­
ing extensive amounts of time and 
reduction in her earnings. The insurer 
for a prolonged period declined to 
pay for any care whatever (though it 
did pay medical bills), notwithstand­
ing that liability is not in issue.

An application was made for 
payments under section 45 of the 
Motor Accidents Act, 1988. On 18 
December 1996, Dowd J gave judg­
ment on that application and upon the 
cross-application for a declaration by 
the insurer. The Court noted that sec­
tion 76E of the Supreme Court Act 
1970 did not apply to an award of 
damages under the Motor Accidents

Act, pursuant to section 76H, upon 
the false assumption that section 45 
of the Motor Accidents Act, 1988 
provided an adequate alternative 
remedy. The Court noted the obliga­
tion upon the insurer under section 
45( 1) to endeavour to resolve a claim 
by settlement or otherwise as expe­
ditiously as possible, but held this not 
to be a justiciable right and accord­
ingly, this provision is unenforceable.

The obligation under section 
45(2) to pay the reasonable and veri­
fiable hospital, medical, pharmaceu­
tical, rehabilitation (and some respite 
care) expenses was held to be unen­
forceable on the part of the Plaintiff. 
The Court held that because compli­
ance with section 45 is a condition 
of the licence (a matter enforceable 
only by the Motor Accidents Author­
ity) enforcement is not available to 
individual Plaintiffs. Accordingly, 
the Court never reached the argument 
as to whether or not care is included 
in the definition of rehabilitation.

The insurer is making some in­
terim payments for care pending the 
Plaintiff’s appeal. If, however, his 
Honour is correct, then there appears 
to be no effective interim damages 
under the Act. The result would be a 
travesty requiring urgent legislative 
attention.

Conclusion
For my part, I am respectfully unable 
to see why the fact that the removal of 
the licence may only be done by the 
Motor Accidents Authority excludes 
the ordinary power of a Court to en­
force the will of the Legislature at the 
instance of any party with a direct in­
terest in the outcome. However, even 
if an appeal in this respect is upheld, 
the patent inadequacy of section 45 in 
respect of care and interim damages 
generally is thoroughly unsatisfactory.

It is submitted that provision for 
interim damages pursuant to section 
76E of the Supreme Court Act 1970 
and section 58 of the District Court 
Act 1973 would improve the situa­
tion. So too would adding the cost 
of reasonable care to the list of obli­
gations upon an insurer under sec­
tion 45.
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