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On 13 March 1997, Slater & Gordon instituted a represen­
tative proceeding on behalf of consumers of contaminated oys­
ters from the Wallis Lake region of New South Wales. The 
representative proceeding has been brought using the provision 
of Part IVA of the Federal Court Act. The respondents to the 
proceedings are the Great Lakes Council, nine incorporated 
oyster producers and three oyster suppliers. The respondents 
are being sued pursuant to the Trade Practices Act and in neg­
ligence.

Over three hundred people contracted Hepatitis A virus 
after consuming the oysters. It is believed that human faeces 
carrying the virus polluted the water in which the oysters 

cultivated. The oysters were then harvested, distributed 
toWppliers and ultimately consumed.

Because the chain of supply can be very complicated, the repre­
sented person in these circumstances is often at a disadvantage. He or 
she might have consumed oysters and been diagnosed with Hepatitis 
A, but may well not have sufficient information to trace the oysters 
eaten to Wallis Lake. Wilcox J appreciated the difficulty that faced that 
represented persons. His Honour expressed this view: “... this blind 
man ’s bluff approach to litigation is to be consigned to the history 
books. You have a claim here which I gather is seriously made ...the 
applicants plead this in general terms, you write and say give us your 
particulars, they say, look we cannot give you any meaningful particu­
lars until we have discovery, can we have your discovery. And then 
they are met with an argument, no you cannot see our documents 
because you are fishing. I am sorry, this is an absurdity... ”

His Honour made orders for limited discovery prior to the 
close of pleadings. This is an important recognition by the court 
that chains of supply in product liability cases can be difficult 
and time consuming to trace and claims should not be struck out 
without giving an applicant every reasonable opportunity to 

out his or her case. This is particularly true in cases of 
fooa contamination where the defective product has been con­
sumed and may no longer exist.The provisions of s75AJ of the 
Trade Practices Act are also useful to establish the manufactur­
er of the oysters supplied to consumers.

His Honour made orders that respondents file any defence, 
strike out applications and cross-claims by 1 August 1997. 
Several respondents will argue that the legislation cannot be 
used in a situation where there are multiple respondents and not 
every represented person has a claim against every respondent. 
In our view the legislation can encompass such a situation. We 
will let Plaintiff readers know the court’s view after August. ■

Julie Clayton is a solicitor with Slater & Gordon in Melbourne. 
Phone 03 9629 7177.

Complete Domestic Care

N eed help qualifying your clien t’s 
D om estic A ssistance claim ?

At Complete Domestic Care, we provide 
reliable current and historical market rates 

for all forms of care including:

• Nursing rates (live-in/ live out etc) Our rates are 
the most reliable because we provide an average of 
several established Nursing Agencies’ rates.
• Handyman/ gardening assistance
• Cleaning
• Nannies, Chauffeurs and other miscellaneous needs

O ur experienced nurses and occupational 
therapists are also available to assess 

Dom estic A ssistance needs in conjunction  
w ith the treating specialists.

Tel: (02) 9988 4195 Fax: (02) 9988 4195
27 Bobbin Head Road 

Pymble NSW 2073

Cumpston Sarjeant Pty Ltd 
Consulting Actuaries
We are a new firm of actuaries, committed to 
making life easier for lawyers.
We can help you prepare evidence for 
personal injury, wrongful dismissal and family 
law cases.
Economic loss calculations can be intricate, 
and we ahve developed a personal 
computer program to allow lawyers to make 
most normal estimates themselves.
We provide initial training and on-going 
support for this program.
Please ring Richard Cumpston or Hugh 
Sarjeant on 03 6914 5099, or visit us at Level 
24, 500 Collins Street, Melbourne
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