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whose grave duty it is to ensure the highest 
standards in the regulation and manufacture 
of biological products... Women seeking help 
fo r  infertility, and men and women of short 
stature were essentially guinea pigs in an 
unlawful experiment...CSL did not meet the 
requirements o f the Australian regulatory 
authorities...There was enough information 
in 1966 to indicate that the program should 
not have been allowed to proceed”

The Commonwealth’s Response -
The End of a Lengthy Battle on the Horizon

On 31 March 1998, the 
Com m onwealth’s response to the 
SCARCs report and recommendations 
was tabled in the Senate. The 
Commonwealth agreed with the majority 
of the SCARCs recommendations. It also 
agreed to compensate those recipients 
who could establish that had suffered 
from a psychiatric injury prior to 1 
January, 1998 as a result of learning of 
their greater risk of CJD. The 
Commonwealth also acknowledge the 
deficiencies in the operation and over­
sight of the AHPHP but it continued to 
deny that the use of hGH and hPG dur­
ing the AHPHP was experimental, a 
response most curious given the findings 
of the Allars Inquiry and the admissions 
made by the Department’s CMO in 1994.

Recipients and their lawyers are now 
waiting for the Commonwealth to estab­
lish the Independent Board which will 
assess claims for compensation. Three 
million dollars is to be deposited into the 
Trust Fund to fund the compensate pack­
age. However, serious questions have 
arisen, especially in light of the recent 
awards in the United Kingdom, as to 
whether such an amount will be suffi­
cient.

Regardless of whether compensation 
is forthcoming or not, many recipients 
will never be able to put their AHPHP 
experiences behind them. For some 
recipients and their families, the fear that 
they will develop and die from CJD will 
tragically materialise. It can only be 
hoped that the AHPHP has provided the 
authorities with a salutary lesson in the 
regulation of therapeutic products. ■
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B y S TE P H E N  G IB B S
A  S y d e n h a m  w o m a n  h as  w o n  
the righ t to sue  the b o d y  w h ic h  
c o n tro ls  S y d n e y  a ir  t ra f f ic  fo r  
h e a r in g  lo ss  she c la im s  w a s  
c a u se d  b y  u p  to 150 p lan e s  
f ly in g  o v e r  h er h o m e  each  day .

A n  a p p lic a t io n  b y  A i r -  
serv ices  A u s t ra lia  w a s  d is ­
m issed  b y  the C o u r t  o f  A p p e a l  
y este rd ay , a l lo w in g  M r s  C a r ­
m en  Z a r b  to  sue  the au th o rity  
in  the D is tr ic t  C o u rt .

M r s  Z a r b ’s so lic ito r  sa id  
last n igh t h e r  case  w a s  “ the tip  
o f  the ic e b e rg ”  o f  a  p o ss ib le  
c lass  ac tion .

M r s  Z a r b  la u n c h e d  a  d a m ­
ag e s  a c t io n  a g a in s t  A irse rv ic e s  
in  M a y  1996, c la im in g  loss o f  
h e a r in g  b e c a u s e  o f  in c reased  
fligh ts  o v e r  h e r h o m e  s ince  the 
o p e n in g  o f  the th ird  ru n w a y .

H e r  statem ent o f  c la im  
a lle g e d  it o w e d  a d u ty  o f  ca re , 
w h ic h  it h a d  b re a c h e d  b y  
c o - o r d in a t in g  f l i g h t  p a th s  
w h ic h  e x p o s e d  h er to  d a m a g ­
in g  n o ise  leve ls , fa i l in g  to  
w a r n  h e r  that f lig h t  p la n s  
a d o p te d  u p o n  the o p e n in g  o f  
the th ird  r u n w a y  w o u ld  d a m ­
a g e  h e r  h e a r in g  a n d  fa i l in g  to  
p ro tec t h e r  f r o m  h e a r in g  loss.

T h e  authority  a p p e a le d  to 
the D istrict C o u rt  to  have  the 
m atter struck ou t o n  the g ro u n d  
M r s  Z a r b  h ad  fa iled  to disclose  
a  cause o f  action. T h a t  a p p lic a ­
tion  w a s  d ism issed , ap p ea led  
o n  the bas is  that A irserv ices  
w a s  im m u n e  fro m  suit, an d  
d ism issed  a ga in  yesterday.

H e r  so lic ito r , M r  M ic h a e l

T w e m lo w ,  h a ile d  the d e c is io n  
as the firs t le g a l step  f o r w a r d  
fo r  o th er S y d n e y  res iden ts  
seek in g  c o m p e n sa t io n  fo r  a ir ­
c ra ft  n o ise  d a m a g e .

“ T h is  p ro v e s  that a  s im p le  
h o u s e w ife  w h o  h as  liv ed  in  the  
sam e  sm a ll, sem i-d e tach ed  
h o u se  fo r  35 y ea rs  has h a d  the  
c o u ra g e  to  step  fo r w a r d  a n d  
h av e  h e r righ ts e x a m in e d ,” M r  
T w e m lo w  sa id .

B u t  y e s te rd a y ’s v ic to ry  w a s  
o n ly  the firs t  step , “ b e c a u se  a ll 
the ju d g e  s a id  to d a y  is this  
la d y  h as  a  r igh t to n ave  h e r  
d a y  in  c o u rt” .

T h e  a p p e a l  w a s  h e a rd  b y  
Justice P rie st ley , Justice P o w ­
e ll a n d  Justice  R o lfe . Justice  
P o w e l l  d issen ted .

M r s  Z a r b ,  w h o  says u p  to  
150 a irc ra ft  f ly  d irec t ly  o v e r  
h er r o o f  e a c h  d a y , w i l l  n o w  
w a it  f o r  h e r  a c t io n  to  b e  listed  
b e fo r e  the D is tr ic t  C o u rt .

A t  the e a r lie r  D istric t C o u r t  
h e a r in g , an  a f f id a v it  b y  S y d ­
n ey  A i r  T r a f f i c  S e rv ices  te rm i­
n a l c o n tro l u n it  m a n a g e r  M r  
W il l i a m  S im s  stated  o n  b e h a l f  
o f  A irs e rv ic e s  A u s t ra lia  that  
M r s  Z a r b ’s h o u se  w a s  “ a lm o st  
exac tly  o n  the cen tre  lin e ” o f  
ru n w a y  16R.

“ O p e r a t i o n a l  r e s t r ic t io n s  
m e a n  that ce rta in  s u b u rb s ,  
p a rt ic u la r ly  th ose  c lo se  to  the  
a i r p o r t ,  w i l l  a l w a y s  b e  
e x p o s e d  to  a  h igh  leve l o f  
a irc ra ft  n o ise , re ga rd le ss  o f  
w h a t  n o ise  a b a tem en t p o lic ie s  
a re  pu t in  p la c e ,”  M r  S im s ’s 
a f f id a v it  re ad .
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