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Fr a n c is  B a c o n  o n ce  s a id  o f  t r a v e l :  

“T ravel, in the y o u n g e r  so r t , is a  p a r t  o f  

e d u ca tio n ; in the elder, a  p a r t  o f  e x p e r ie n c e ” 

In light o f  the v a i io u s  d ifferen t la w s a p p ly in g  

in the S t a t e s  a n d  T e rr ito r ie s  th ro u g h o u t 

A u s t r a l ia ,  i f  a  tr a v e lle r  o r  p e r so n  w o rk in g  

in te rsta te  is in ju red , c o m p le x  issu e s c a n  a r is e  

a s  to w h at ty p e  o f  c o m p e n sa tio n  is a v a ila b le .

Claims for damages for injuries arising 
out of m otor vehicle accidents or work 
accidents are governed by an unfettered 
com mon law system in some jurisdictions 
such as the ACT and, as 1 understand it, to 
a large extent in Queensland. If for exam­
ple an ACT resident is working in New 
South Wales or another jurisdiction or is 
travelling on holidays in New South Wales 
or another State and suffers injury, the 
question which arises is whether that 
injured person can still seek com mon law 
damages in a Court in the ACT. The same 
question may arise, for example with a 
Queensland resident travelling or working 
in New South Wales or another State.

An injured person can bring a claim in 
one State or Territory for an accident caus­
ing injury (whether work or m otor vehi­
cle) occurring in another State or Territory 
so long as the plaintiff can satisfy the test 
outlined by Brennan J (as he then was) in 
B re a v in g to n  v G o d le m a n  (1988) 169 CLR 
41 at 110 that is:
“ 1. T h e c la im  a r i s e s  o u t o f  c ir c u m sta n c e s  o f  

su c h  a  c h a r a c t e r  th a t ,  i f  th ey  h a d  

o c c u r r e d  w ith in  the te r r ito ry  o f  the 

f o r u m , a  c a u se  o f  a c t io n  w o u ld  h a v e  

a r i s e n  e n t itlin g  the p la in t i f f  to en fo rce  

a g a in s t  the d e fe n d a n t a  civ il lia b ility  o f  

the k in d  w hich  the p la in t i f f  c la im s  to 

e n fo rce , a n d

2. By  th e la w  o f  the p la c e  w h ere  the w ro n g  

o c c u r r e d ,  th e c i r c u m s t a n c e s  o f  th e 

o c c u rre n c e  g a v e  r ise  to a  civ il lia b ility  o f  

the k in d  w hich  the p la in t i f f  c la im s  to 

en fo rce . ”

Therefore, before the Court in which 
the action is brought determines what law

to apply to a claim, the Court must be sat­
isfied that the action is maintainable in 
that Court. In the ACT Supreme Court 
Master Connolly in R o g e rso n  v Jo h n  P fe iffe r  

P ty  L im ite d  (delivered 24 April 1997) at 
page 4 summarise the situation as follows: 

“ W h ere a n  in te rsta te  tort is the su b je c t o f  

a  c la im  in a n  A u s t r a l ia n  C o u rt, the C o u rt 

h e a r in g  the c la im  is ab le  to a p p ly  the law  o f  

the f o i v m  to d e te rm in e  the c la im , p ro v id e d  

the c la im  is m a in ta in a b le  in th at C o u r t .”

In that case Master Connolly referred 
to the comments of Dawson J in G a r d n e r  v 
W allace  (1995) 184 CLR 95 at 98 where he 
summarised the matter helpfully as follows: 

“A n  ac tio n  cou ld  be m a in ta in e d  in a  

S t a te ,  o th e r  th an  th at in w hich the tort 

o ccu rred  a n d  that the law, p ro ce d u ra l a n d  su b ­

stan tiv e , to be a p p lie d  in reso lv in g  the action  

w a s  the law  o f  the S ta te  in w hich the action  

w a s  h eard , th a t is to sa y  the law  o f  t h e f o m m .” 

Applying these principles, therefore, it 
is clear that if the ACT resident is injured 
in a car accident in New South Wales or a 
work accident in another jurisdiction, they 
may still be able to receive common law 
damages if they can properly bring their 
claim in the ACT as, once the action is 
maintainable in the ACT, it appears that 
the procedural and substantive law of the 
Territory will apply and the common law 
damages available in the ACT or other 
common law jurisdiction will be available.

W hat type of claim can therefore be 
commenced in the ACT (or other com­
mon law jurisdiction)? In the ACT there 
are two Courts namely the Magistrates 
Court which is given jurisdiction and 
authority  by legislation namely the 
M a g is tr a te s  C o u r t  (C ivil Ju r isd ic t io n )  A c t and 
the Supreme Court which is superior 
Court with inherent jurisdiction. An 
action can be commenced in the ACT 
Supreme Court as in other Supreme 
Courts and served interstate even if the 
cause of action giving rise/ to the claim 
occurred in another State. This appears to
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be possible because of the provisions of 
the S e rv ic e  a n d  E x e c u tio n  o f  P ro cess A ct. 

Any action commenced in that way may 
be subject of an application to cross vest, 
but at least in the ACT, it is clear from 
recent decisions, that it will be difficult for 
a defendant to cross vest a m atter from the 
ACT Supreme Court in circumstances 
where a plaintiff is either resident in the 
Territory, or has received some treatment 
in the Territory or has some other connec­
tion to the Territory. A full exploration of 
the cross vesting laws is beyond the scope 
of this paper. Many injuries whether work 
or motor vehicle accident caused, howev­
er, may not justify damages recoverable in 
the Supreme Court. The Magistrates 
Court only has jurisdiction in circum­
stances prescribed by the M a g is tr a te s  C o u rt 

(C iv il Ju r isd ic t io n )  A c t. That Act provides 
that there is only jurisdiction in circum­
stances where the defendant is resident in 
the ACT at the time of service or in cir­
cumstances where there was a material 
part of the cause of action arising in the 
ACT. I assume that there are similar pro­
visions in other States confining jurisdic­
tion for some Courts. It is suggested that 
in many cases a plaintiff will be able to 
argue that a material part of the cause of 
action has arisen in the ACT (or other 
State) where there has been treatment or 
other special damage in that Territory or 
State. It is suggested that a material part of 
the cause of action occurs when the plain­
tiff suffers (damage). The matter was con­
sidered by the Court of Appeal in New 
South Wales in F la h e r ty  v G irg is  [1985] 4 
NSW LR 248. In that case McHugh JA 
suggested that the word “damage” is not 
“necessarily confined in the immediate 
consequences of the negligent act or omis­
sion of the defendant”. That authority 
and other authorities were dealing specifi­
cally with Part 10 of the New South Wales 
Supreme Court Rules but it is suggested 
that the “damage” which forms part of the
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cause of action in negligence can be inter­
preted in light of those decisions. (See also 
B r ix -N e ilse n  v O c e a n e e r in g  A u s t r a l ia  Pty 

L im ited  [1982] 2 NSW LR 173).
The matter was also considered by the 

High Court. In the case of W illia m s v 

Milotin  (1957) 97 CLR 465 at 474 the 
Court dealt with the argument that part of 
the cause of action in negligence occurs 
when the damage is suffered in a particu­
lar jurisdiction. The Court said:

“W hen y o u  sp e a k  o f  a  c a u se  o f  a c t io n  y o u  

m e a n  the e s se n tia l in g re d ie n ts in the title to 

the righ t w hich  it is p ro p o se d  to en force. The 

e s se n tia l in gre d ie n ts in a n  a c t io n  f o r  n eg li­

g e n c e  fo r  p e r so n a l in ju r ie s  in c lu d e  the sp e c ia l 

o r  p a r t ic u la r  d a m a g e  - it is the g is t  o f  the 

ac t io n  - a n d  the w an t o f  d u e  care . ”

There was also a somewhat colourful 
consideration of the issue by Cross J in the 
New South Wales Supreme Court in 
C h a lle n o r  v D o u g la s  [1983] 2 NSW LR 405 
at 408 where he said:

“D a m a g e  is d a m a g e . It m a y  be, a t  lea st 

in p a r t ,  b o d ily  in ju ry  eg, in m o to r  veh ic le  o r  

in d u str ia l acc id e n t c a se s . It m a y  be  f in a n c ia l  

lo ss a s  eg, in b reach  o f  co n tra c t. It m a y  be f o r  

o u tra g e d  fe e lin g s  o r  d im in ish e d  re p u ta tio n  a s  

eg, in f a l s e  im p riso n m e n t o r  d e fa m a tio n . It 

m a y  be d irect; it m a y  in d irect; it m a y  be  co n ­

se q u e n tia l. It is still a ll  d a m a g e ....  D a m a g e

in c lu d e s both in ju ry  a n d  lo ss ; it a ls o  in c lu d es 

co n se q u e n tia l d a m a g e  w h eth er by w ay  o f  b o d ­

ily in ju ry  o r  f in a n c ia l  o r  ec o n o m ic  loss. 

C o n se q u e n tia l lo ss is a s  m u ch  “d a m a g e ” a s  

n o rm a l o r  d irect lo s s .”

In my submission it is therefore clear 
that a person injured in a motor vehicle acci­
dent or industrial accident in a State or 
Territory other than the ACT may still be 
able to commence proceedings in the ACT 
Supreme Court or Magistrates Court partic­
ularly if the injured person is a resident of 
the Territory and also in circumstances 
where there has been some medical treat­
ment, hospitalisation or financial loss suf­
fered within the ACT. In such circum­
stances in my view there is a strong argu­
ment that the action could be brought in the 
Supreme Court or the Magistrates Court. It 
is likely that similar arguments could be 
used in other common law jurisdictions.

W hat law will apply in relation to such 
actions? Since the High Court decision in 
S te v e n s v H e a d  (1993) 176 CLR 433 it has 
been assumed in the ACT Supreme Court 
and indeed in jurisdictions throughout

Australia that the law relating to damages 
in the forum will be applied if the action 
can properly be brought in that jurisdic­
tion. As stated above such a situation was 
confirmed by Dawson J in G a rd n e r . It 
must be remembered, however, that a 
claim for common law damages must be 
maintainable also in the State or Territory 
where the tort actually occurred. This will 
involve a close consideration of the partic­
ular provisions applying to claims in other 
junsdictions. For example, as is well 
known, the Court of Appeal in New South 
Wales in the case of T h o m p so n  v H ill (1995) 
38 NSW LR 714 held that an action for 
common law damages was not maintain­
able in Victoria because of the provisions of 
Section 93 of the T ran sp o rt A ccid en t A ct in 
Victoria. In those circumstances, a claim 
for common law damages in New South 
Wales could not be maintained because the 
second leg of the test in Breavington could 
not be satisfied.

Notwithstanding that, if an ACT resi­
dent, for example, is travelling in New 
South Wales or Queensland or another 
State where there has not been an aboli­
tion of common law damages, they can 
successfully bring a claim in the ACT, 
bearing in m ind the abovem entioned 
comments concerning jurisdiction, and if 
so, S te v e n s a n d  H e a d  dictates that common 
law damages will be available.

It is suggested that the same principles 
would apply to a plaintiff in the ACT 
claiming damages for an injury which 
occurred in another jurisdiction during 
the course of employment. In a recent 
decision in the ACT Supreme Court and 
Federal Court of Australia it has been con­
firmed that the principles set out in Ste v e n s 

a n d  H e a d  apply equally to an industrial 
accident. In the decision of R o gerso n  v 

Jo h n  P fe iffe r  P ty  L im ite d  (Master Connolly 
24 April 1997, Full Supreme Court 3 
December 1997 and Full Federal Court 9 
July 1998) the plaintiff was a New South 
Wales resident who was injured in New 
South Wales. The action was commenced 
in the ACT Supreme Court. The Master at 
first instance referred to the rule in 
Breavington as set out above, and ulti­
mately decided that the principles in 
S te v e n s v H e a d  applied to an industnal 
accident in the same way that they did to 
a m otor vehicle accident. He found at 
page 7 of his Judgm ent as follows:

“ I c a n  se e  no re le v an t d ifferen ce  be tw een  

the p ro v is io n s  e x a m in e d  in S te v e n s  v H e a d  

a n d  the re lev an t p ro v is io n s  in the W orkers 

C o m p e n sa t io n  A ct 1 9 8 7 . I a m  b o u n d  to f o l ­

low  the la w  a s  se t ou t in S te v e n s  v H e a d  a n d  

so  h a v in g  e s ta b lish e d  p r im a r y  liability , I f in d  

th at the la w  to a p p ly  in re la tio n  to the q u a n ­

tification  o f  d a m a g e s  is the co m m o n  law  

a p p ly in g  in the A u s t r a l ia n  C a p ita l  T e rr ito ry .”

This decision was subsequently  
upheld by the Full Court of the Supreme 
Court where the Court distinguished the 
provisions interpreted in T h o m p so n  v H ill 

and found that the provisions of the 
W orkers C o m p e n sa t io n  A ct were quite dif­
ferent from those contained in Section 93 
of the T ra n sp o rt A ccid en t A ct in Victoria 
which had been interpreted by the New 
South Wales Court of Appeal in 
Thom psons case. The Full Court found 
that the New South Wales W orkers 
Compensation Act provisions were similar 
to those in Section 97 of the N e w  S o u th  

W ales M o to r  A c c id e n ts A ct and that the 
principles in S te v e n s a n d  H e a d  had been 
correctly applied. Finally the five Judges 
of the Federal Court who heard the subse­
quent appeal in the matter on 9 July 1998 
dismissed the appeal and upheld the earli­
er decision. The Court found that the pro­
visions in the New South Wales Workers 
Com pensation Act restricting damages 
were “correctly characterised as being pro­
cedural in their operation”.

I therefore suggest that where an 
injured plaintiff can successfully satisfy the 
jurisdiction tests and commence a claim in 
a com mon law jurisdiction such as the 
ACT, no matter which Court the claim was 
commenced in, com mon law damages are 
likely to be available to that injured plain­
tiff so long as there was a right to bring at 
least some com mon law action in the place 
where the injury occurred. As can be seen 
by the different results in T h o m p so n  a n d  

H ill and the R o g e rso n  case referred to 
above, it will be necessary to examine 
carefully the provisions of the legislation 
applying in the place where the injury 
occurred. It clearly can be said, however, 
that until the High Court examines the 
question again, interstate travellers and 
workers can still in some circumstances 
claim com mon law damages. ■
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