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9 9 8  h a s  p ro v e d  to be  a  ch a lle n g in g  y e a r  

fo r  P la in t i f f  la w y e rs  in th e U .K . w ith so m e  

c a u se  f o r  ce le b ra tio n :

1. Q u a n tu m
A landmark decision by the House of 

Lords in the cases of Wells,Thomas and 
Page, held that future damages will now be 
assessed using a discount rate of 3% per 
annum , consistent with returns on index 
linked government stocks . The Court also 
gave approval to actuarial evidence, stating 
that it should only be departed from for 
good reason and Defendants can no longer 
claim a discount against contigencies of 
life. It was realised that this Judgement 
would have an enormous impact on dam 
ages and shortly after this decision a Court 
awarded over £3million for a cerebral palsy 
claim. It was also hinted that there would 
be a move towards encouraging more 
structured settlements.

2. D a te  o f k n o w le d g e
Recent decisions on date of knowl

edge have still found against Plaintiffs in 
many cases although a 1998 decision by 
the High Court agreed that where a lead
ing consultant advised the Plaintiff that 
there had been no negligence time would 
not run until a later positive report was 
received.

3. B urden o f p roo f
W here there has been an omission by 

a defendant, proof of what would or 
should have been done still has to be 
established by plaintiffs following the 
1997 case of B olitho . Courts are now more 
inclined to question an experts evidence 
but the burden on Plaintiffs remains oner
ous in these cases.

4. Leg a l Aid
Next year will see the removal of legal 

aid for personal injury claims and legal aid 
will only be issued to specialist lawyers in 
medical negligence cases. Conduct of

these claims by expenenced lawyers is 
welcomed as being in the clients interest 
but there is concern that fixed fees pro
posed for the work will provide inade
quate rem uneration. More im portantly 
under existing proposals there will be no 
legal aid for most low value claims includ
ing fatalities where there is no loss of 
dependancy .

5. C o n d itio n a l Fees
These agreements are becoming more 

widely used in the UK with an increase in 
the num ber of after the event insurers in the 
market. However we have seen increasing
ly strict criteria applied by insurers to assess 
when a case will be underw ritten. 
Fortunately in the tobacco litigation (where 
insurance could not be obtained) the 
Courts refused to order that the Plaintiffs 
solicitor should be personally liable for 
costs if the claims did not succeed.

6. T h e  Future
So what does the future hold? Under 

Lord Woolfs reforms pre action protocols 
have been drafted. These should promote 
more openness between the parties and 
the plaintiff may also soon be able to put 
forward offers to settle with cost penalties 
against a defendant. Compulsory media
tion is also being considered in the UK

Case management by the Courts will 
continue w ith stricter tim etables for 
exchange of evidence.

Plaintiff lawyers are preparing to meet 
the higher standards w hich will be 
required of them and it is hoped that 
change will not be governed solely by eco
nomic concerns. However my visits to 
Australia unfortunately suggest a repeat of 
history in the UK. The Millennium will no 
doubt see a continued struggle to preserve 
legal aid and com m on law rights for 
Plaintiffs in this country. ■

Alison Brooks is a solicitor with Kingsley Napley in 
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