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'T i i e  T obacco  S p e c ia l  In terest G ro u p  m et a t  

J. the 1 9 9 8  A P I A  A n n u a l C o n fe re n ce  on  

H a m ilto n  I s la n d  in O cto b e r  a t  w hich  tim e I 

took o v e r  a s  N a t io n a l  C h a ir  o f  the T obacco

5 .1 . G . U n fo r tu n a te ly  the p re v io u s  N a t io n a l  

C h air , P a tsy  Toop, so lic ito r  o f  H o ld in g  R edlich  

w a s  u n a b le  to a tte n d .

The conference itself featured a key 
note address on tobacco litigation by for­
m er APLA N ational President, Peter 
Semmler QC which involved a com pre­
hensive review of international and 
national tobacco litigation. A copy of the 
paper, and the audiotape, is available 
through the APLA Head Office.

Various strategies in relation to tobac­
co control were canvassed by the Tobacco
5.1. G. These strategies include action 
th rough the newly established 
International Criminal C ourt to have 
tobacco industry Directors and Executives 
charged with “crimes against hum anity” as 
an adjunct to the development of An 
International Framework Convention on

Tobacco Control by the World Health 
Organisation.

On a national level, the APLA Tobacco
S.I.G. is involved in an initiative of ASH 
Australia in conjunction  w ith the 
Consumer Law Committee of the Law 
Council of Australia for the development 
of a Model Uniform National Tobacco 
Control Act which would establish a regu­
latory body and provide special remedies 
for individuals and families of individuals 
who contract smoking related disease.

On an individual level, cases are being 
progressed through the Human Rights &r 
Equal Opportunity Commission which is 
conducting a public inquiry into steps 
which should be taken to provide smoke 
free access to hotels and nightclubs in 
respect of individuals who suffer from dis­
abilities rendering them sensitive to expo­
sure to environmental tobacco smoke: 
Me e u w issen  v H ilton  H o te ls  o f  A u s t r a l ia  Pty  

L im ite d  (HEROC H 97/50 - H97/51). 
Another interesting case (which should be

decided at about the time this issue of 
P la in tiff  is published) involves a NSW 
Consum er Claims Tribunal action to 
recover the costs of quitting smoking: D r  

S a r a h  H o d so n  v W D  &  H O  W ills (A u s tr a lia )  

L im ite d  and The B en son  &  H e d g e s C o m p a n y  

Pty  L im ited .

It is envisaged that other papers deal­
ing with the subject m atter will be p u b ­
lished in future issues of P la in t i f f  and 
m embers of APLA, especially m em bers of 
the Tobacco S.I.G., are invited to con­
tribute assistance in any which may be 
thought appropriate in respect of the var­
ious initiatives being developed. ■
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States could sue tobacco firms: QC
By DAVID SOLOM ON
AUSTRALIAN governm ents could 
launch  a successful m ulti-m illion 
dam ages claim aga inst tobacco com ­
panies to recoup hea lthca re  spend­
ing, a legal conference has been told.

If th e  political will existed, govern­
m en ts or hea lth  insu rers in Aus­
tra lia  could undertake legal action

s  sim ilar to  th a t  in the  US sta te  of 
T ex as t h a t  re su lte d  in  a record  
$15 billion payout.

» P e te r Sem m ler, QC, has told the 
A ustralian  P laintiff Lawyers Associ­
ation  conference th a t  legal action to 
recoup  costs incu rred  in tre a tin g  
tobacco-related illness “rem ains a 
real possibility in th is cou n try”.

M r Sem m ler, a  form er association 
president, said an  A ustralian  federal 
o r s ta te  a tto rn e y -g en e ra l, e ith e r 
alone or in conjunction with health  
funds, could m ake such a claim.

He told th e  conference on Ham il­
ton Island th a t  40 US states had be­
gan legal actions aga in st tobacco 
com panies, and  four had settled.

T ex as  re a c h e d  a $15.3 b illion  
se ttlem en t in January , the  largest 
se ttle m e n t in th e  h isto ry  of liti­
gation.

A nother state , M innesota, reached 
a $6.5 billion se ttlem en t a fte r a trial 
had  been in progress for 16 weeks.

T he sum , as well as $500 million to 
two hea lth  funds, will be paid during 
the  next 25 years.

M r Sem m ler said one of the  im ­
p o rtan t aspects of th e  tobacco liti­
gation  was th a t  it had  disclosed 
m any  in c r im in a tin g  d o cu m en ts  
which would be of critical im port­
ance in sim ilar cases in th e  US and 
the  re st of the  world.

He said th a t  in A ustralia the re  
were legal and  factual difficulties 
which faced individual claim ants, 
bu t probably th e  g reatest impedi­
m ent arose from  the  tactics adopted 
by, and  the  resources available to, 
th e  tobacco companies.

He said the  tobacco industry  “is 
prepared  to devote alm ost unlim ited 
resources to defend claim s by indi­
v idua ls  an d  ta k e  every  possib le 
point, thus ensuring  th a t  the pro-

• ' Courier

ceedings are  a t once extrem ely p ro­
trac ted  and expensive”.

M r Sem m ler said the  recent suc­
cesses in th e  US and th e  discovery o f . 
d o cum en ts in those  proceed ings 
which tended to inculcate tobacco 
m anu fac tu rers were circum stances 
which suggested th a t  tobacco liti- . 
gation in A ustralia had a prom ising 
future.

“However, as in th e  past, actions; 
by individual p laintiffs aga in st em ­
ployers and occupiers of prem ises 
for injuries caused by passive smok- ‘ 
ing have a m ore favourable prog­
nosis th a n  actions by individuals ’ 
against tobacco m anu fac tu rers  for 
injuries caused by active, or direct, If 
smoking,” he said.
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