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compo cuts
Landm ark ruling on injuries

By Industrial Reporter 
MICHAEL FOSTER

EMPLOYEES who are in­
jured more than once at work 
are facing big cuts to their 
compensation.

A landmark ruling by the Full 
Bench of the Workers Compen­
sation Tribunal has found that 
every injury a worker suffers on 
the job should be taken into 
account when assessing lump 
sum payouts.

Previously, this only applied to 
multiple injuries arising from the 
same accident.

The Australian Plaintiff Law­
yers Association said the de­
cision “highlights the lack of 
logic” of the regulation and 
called for it to be scrapped.

The association’s president, 
Mr Stephen Lieschke, said the 
decision meant the more often 
workers were injured the less 
compensation they would be en­
titled to.

“This decision further erodes 
workers’ rights,” he said.

An industrial law firm, Duncan 
and Hannon, said the State Gov­
ernment needed to move ur­
gently to ensure proper compen­
sation was awarded.

The case involved a former 
plasterer, Mr Leon Mitchell, 57, 
who injured his left elbow in 
1991. His WorkCover claim was 
accepted.

He returned to work but, as a 
result, he placed a greater strain 
on his right arm.

C A S H  C U T S

H ow  th e  new  system  w ould  
work:
□  EXA M PLE O N E : Construction  
w orker suffers a  back injury in 
1991. H e  is rehabilitated but 
suffers a  shoulder injury working  
as a  site supervisor five years  
later.
Before decision: $ 2 7 ,000 . After 
decision $2 3 ,000 .

□  EXA M PLE TW O : A butcher 
cuts off an index finger on the  
job in 1993. Four years later he 
suffers a  back injury w hile at 
work.
Before decision: $2 5 ,000 . After 
decision: $1 9 ,000 .

This caused an injury two 
years later. A second claim was 
accepted in 1994 but WorkCover 
argued that the two injuries 
were linked and that the lump 
sum payout should be reduced 
as a result.

Mr Mitchell appealed, claim­
ing they should be treated as 
separate injuries.

However, on Monday last 
week, the Full Bench ruled that 
all payments for subsequent in­
juries should be reduced regard­
less of whether or not they were 
linked to the original injury.

Duncan and Hannon partner, 
Mr Patrick Boylan, said the law 
had gone “horribly wrong”.

“It is unfair, inequitable and 
unintended,” he said. The as­
sistant secretary of the United 
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OUTRAGED: Ms Hogan . . 
injuries not their own fault.

Trades and Labor Council, Ms 
Michelle Hogan, said the de­
cision was “outrageous”, claim­
ing it discriminated against 
workers employed in dangerous 
occupations where the risk of 
injury was high.

“It is undermining the rights 
of those workers simply because 
they get injured through no fault 
of their own,” she said.

It is understood that Work- 
Cover has instructed its agents 
not to act on the decision until 
the corporation and the State 
Government have had an oppor­
tunity to review it.

A spokesman for the Minister 
for Government Enterprises, Dr 
Armitage, said WorkCover was 
examining the implications of 
the decision.

The Adelaide Advertiser 14/9 1998. Reproduced with permission.

Medical litigation
Dr K asby (Letters, N ovem b er 3) 
cla im s law yers and increasing  
litigation are responsib le for  the 
rising costs o f  m edical d efen ce  
subscriptions.

Litigation has increased. Y et 
the cases w on or settled by 
p a tie n ts  h a v e  a r isen  fro m  
claim s, supported by m edical 
ev id en ce, that the standard o f  
practice w as not good  practice.

Patients a lso  are forced  to 
com m ence litigation  m erely to 
gain access to their ow n m edical 
records denied  them  by doctors  
fa iling  to in form  them  what 
w ent w rong during their m edical 
treatm ent.

The figures quoted , therefore, 
need to differentiate betw een  
cla im s m ade and reported and  
those pursued to  finalisation . 
M any claim s are d iscontin ued  
once m edical records have been  
produced during litigation.

Prem ium s have increased. 
H o w e v e r , tw o  g o v e r n m e n t  
review s (T ito, 1995, and the 
V ictorian Law R eform  C om m it­
tee, 1997) have conclu ded  that if 
there is a “crisis” in the area o f  
m edical litigation , the cause is 
the incidence o f  m edical neg li­
gence, not the num ber o f  legal 
claim s.

D octors’ cla im s o f  escalating  
prem ium s also need to be seen  
in context. O bstetricians’ prem i­
um s (the highest, according to 
Dr K asby, due to their risk 
exposure) have risen to  about 
$36,000 a year.

But this figure needs to  be set 
against very high annual gross 
incom es for obstetricians, often  
in excess o f  $300,000 a year. The 
public is not g iven  this in form a­
tion: financial data m aintained  
by the m edical defence organi­
sations (M D O s) is very zea l­
ously  guarded.

Both governm ent review s 
have com m ented  adversely on  
the refusal to release the data  
needed to substantiate a b lo w ­
out in claim s and prem ium s. A  
sim ilar review  being  conducted  
in N SW  has encountered  the 
sam e reluctance to release su p­
p o r tin g  f in a n c ia l  d a ta  o n  
grounds o f  “com m ercial sensi­
tivity”.

It’s tim e the public were told  
a ll  the facts.

Catherine Henry, 
NSW Branch President, 

Australian Plaintiff 
Lawyers Association, 

November 6 Sydney.

Sydney Morning Herald
11/11 1998. Reproduced with permission.

©



Plaintiff -  December 1998

Schools face legal lesson
By DAVID SOLOMON

SCHOOLS, and  particularly  non­
g o v ern m en t schools, a re  now in 
danger of being sued for failure by 
stud en ts  to learn, according to Bris­
bane lawyer and  educationist K eith  
Tronc.

S tuden ts also m ight be able to sue 
'th e ir  schools if they had been bull­
ied by o th e r  s tu d e n ts  a n d  th e  

'.Schools h ad  ta k e n  in su f f ic ie n t 
action.

Speaking a t th e  P lain tiff Lawyers 
Association an n u a l conference on 
H am ilton Island, D r T ronc yester- 

said th ere  had been a  num ber of 
js in th e  U nited  sta te s  where 
en ts had sued schools on the 
inds of th e ir  educational failure, 
tese long-established US trends 
? beginning to show up in Aus- 
a.
; said th a t  while courts had gen-
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IN Evan Whitton’s piece Dr 
Richard Tjiong, the chairman of 
the insurer who pays successful 
medical negligence claims, 
reveals he has no concern for the 
plight of those injured by negli­
gent medical procedures.

The common law provides 
independent and apolitical 
assessment of individual cases. 
An injured person must show 
negligence and that the negli­
gence caused their injury. This 
standard is fair to both sides and 
has been found by the latest 
independent review to be the 
best overfill system (see the Vic­
torian Law Reform Committee’s 
Legal Liability iof Health Service 
Providers, May 1997).

Before methods of limiting 
compensation payable to inj ured 
persons are considered, we 
should look at the profitability of 
insurers and their conduct of 
litigation. In parts of Australia 
patient access to records is 
denied, indemnity of negligent

doctors is not compulsory and 
only paltry settlement offers are 
made prior to trial 

The public also has the right to 
information which would allow 
insurers of escalating costs to be 
placed in a proper context. Pre­
miums for obstetricians are 
about $36,000 a year. Yet, this 
figure needs to be set against 
very high annual gross incomes 
for obstetricians, often in excess 
of $300,000 per annum.

Financial data maintained by 
the medical defence organis­
ations is zealously guarded with 
both the three most recent gov­
ernment reviews, between 1995 
and 1998, having commented 
adversely on the refusal of those 
medical defence organisations to 
release data.

JOHN WAITS 
National Chairman, 

Medical Negligence Group 
Australian Plaintiff Lawyers 

Association 
Sydney

HEAD TO HEAD: Should sea t belts  
be fitted  to a ll ex isting  buses?

G E O F F C O A TE S
A u stra lian  Plaintiff 

Lawyers Association
V IC T O R IA  kno w s th e  tre m en dous  

■  C O  im pa c t se a t-b e lt law s have had on 
th e  road to ll. T he  H erald  S u n ’s ca m p a ig n  30 yea rs  
ago saved  a lot o f live s  and one of the  re fo rm s w as 
the  co m p u lsory w e a rin g  of sea t be lts  in cars.
S om e of our most vulnerable c itize n s  —  the 
e lde rly  and school children —  are  the  g rea te s t 
use rs  of bus services. A t a  tim e w hen  m ost of us co n s id e r a ir bags 
a v ita l add ition  to  car sa fe ty , w e let ou r ch ild ren  s it and  stand 
un re s tra in e d  in  buses. E ven m ino r co llis ions  cau se  fac ia l in ju ries  as 
you ng  ch ild ren  a re  ca ta pu lte d  in to  the  sea t in fro n t o f them . T h e re  is 
e xp ense  in fitting  sea t be lts  to bu ses  bu t be tte r a cos t in m o ney  than 
in lives.

KEVIN  N O R R IS
Executive director, Bus 

Association Victoria
| U | ^  B U S  A N D  COACH travel is th e  sa fe s t 
I ^ B O  fo rm  of land  transport, a cco rd in g  to  the 
Federa l O ffice  o f R oad Safety. W h ile  the  bus 
in d u s try  has been willingto a d o p t veh ic le  des ign  
sa fe ty  m e asure s  long  before the law  requ ires , fo r 
sa fe ty  and eco n o m ic  reasons it w ill not re tro -fit 
sea t be lts.

T he  federa l road  safety office g u id e lin e s  fo r vo lu n ta ry  fitting  of sea t 
be lts  suggest it is far sa fe r to  have no be lts  than  fit lap  be lts. Lap /sash  
be lts  can no t be fitted to  b u ses  u n le ss  the  sea ts  and body s truc tu re  
are m od ified . Th is  costs  $ 3 5 ,0 0 0  to  $80 ,00 0 , d e p e n d in g  on the age 
of the  bus. M ost cu s to m e rs  a lso  w a n t to  s it th ree  ch ild ren  in tw o  adult 
sea ts . W e ca n n o t m eet th e  m a rke t if sea t be lts  a re  fitted .
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