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Physiotherapists and medical negligence
Dylan McKimmie and Juanita Macnamara, Brisbane

A lthough the role oj the physiotherapist is 
inherently connected with the rehabilita

tion of injured persons, like all other providers 
of health care services, the physiotherapist can 
exacerbate existing injuries or indeed, create a 
new injury if the physiotherapy treatment is 
not carried out to the requisite standard of care.

The healing hands of the physiothera
pist can become the vehicle of assault and 
injury to the patient. Patients undergoing 
treatment at the hands of an inept or care
less physiotherapist can suffer significant 
injuries including burns, skin damage and 
bodily collapse.

Of concern to patients, lawyers and 
physiotherapists alike is the holding out by 
some within the community that they are 
physiotherapists when they do not hold 
the necessary training, qualifications and 
registration. This is sometimes seen at the 
local sporting club where a person, usual
ly a well meaning member of the club, has 
assumed the designation physiotherapist 
and then proceeds to administer all forms 
of treatment to injured sportspersons.

All practising physiotherapists are 
required to be registered with the relevant 
registration board. Lawyers should note 
that a registration board is held in each 
state and a practising physiotherapist is 
only required to be registered with the 
board in the state in which they practise. 
Practitioners wishing to check on the sta
tus of a physiotherapist can contact the 
registration board in the appropriate state 
and a search of the registration records can 
easily be carried out to ascertain whether 
the physiotherapist was in fact registered.

It may not be widely known to practi
tioners that physiotherapy, like medicine, is 
a rapidly advancing profession with a num
ber of colleges of speciality. For example, 
manipulation physiotherapists now under
take a further period of twelve months full 
time study to become specialised. There 
are further post graduate courses for phys
iotherapists to undertake who wish to pro
vide hydrotherapy treatment to patients

Lawyers concerned with the quality 
of treatment provided to clients by phys
iotherapists, and the standard of care 
required, may seek to determine in addi
tion to the registration status of the 
physiotherapist, whether the physiother
apist had completed additional educa
tion allowing them to practise in a spe
cialist field. Significant injury can result 
from the provision of physiotherapy 
treatment that does not meet the 
required standard of care.

There are an array of machines and 
methods used by a physiotherapist that 
can, if not properly used and supervised, 
cause harm to a patient Three common 
forms of treatment provided by physiother
apists are electro physical agents, cervical 
spine manipulation and hydrotherapy. 
Burns can result from the use of electro 
physical agents such as ultrasounds and 
thermal modalities. The use of an ultra
sound can, if set too high, or if the head 
stops, cause bums to the patient. Generally 
ultrasounds should be used on the basis 
that they are non-thermal Electrical stimu
lation or mdifferential treatment is com
monly used by physiotherapists to assist 
blood circulation. However, the improper 
placement of electrodes, or too high a cur
rent flow, can again cause burns. Burns can 
also occur if electro-physical methods are 
used on broken skin. Further, the physio
therapist should carry out hot/cold tests 
and sharp/blunt tests prior to the use of 
thermal modalities to determine the full 
clinical position of the patient prior to com
mencing treatment. Just as heat can cause 
burns so to can cold. Ice packs applied 
directly to the skin for long periods can 
result in significant burns to the patient.

The Queensland special interest group 
has been told the true story of a sportsman 
who sought treatment some years ago from 
his sporting club s physiotherapist, after 
receiving a sporting injury. The physiother
apist advised the sportsman to apply an 
ice pack to his calf muscle, the site of the

injury. The physiotherapist advised the 
sportsman patient to keep the ice applied 
for a period of twenty minutes. The sports
man patient applied the ice and then drove 
home which took about twenty minutes. 
When the patient got home he removed 
the ice. The next day he presented to his 
regular properly qualified and registered, 
physiotherapist, Tony McNamee, with 
third degree burns from the application of 
ice as recommended by the physiothera
pist engaged at the sporting club the previ
ous day. This was an example of a com
plete failure to adhere to the required stan
dard of care as well as, in all probability, 
the provision of physiotherapy services by 
a non-qualified physiotherapist.

Like all medical practitioners, physio
therapists have a duty to provide warning 
advice to patients regarding the treatment 
that will be given. They must obtain 
informed consent from their patient. 
Typically, if a physiotherapist was to pro
vide cervical spine manipulation, the warn
ings they should give include: an explana
tion of his intention to manipulate the cer
vical spine; a warning of the risk of further 
injury and the possible seventy of that 
inj ury; discussion of the results of tests that 
have indicated cervical spine manipulation 
is desired; an explanation of the technique 
to be used; a request for consent.

Warnings should also be given to 
pa tients receiving electncal based treatment 
such that they know to report any pain 
resulting from the treatment immediately as 
the pain may relate to skin and tissue 
damage. The Australian Physiotherapy 
Association has established standard warn
ing signs which can be located throughout 
a pihysiotherapy practise. The careful phys
iotherapist will record the giving of warn
ings and consent on the patient record. It is 
recognised that as with all equipment, the 
equipment in a physiotherapy centre 
should be tested regularly and at least every 
twtelve months to ensure burns are not 
sustained due to equipment failure. ►
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It has also been recognised that inver

sion therapy, the placement of a patient 
upside down, increases the cranial blood 
flow and places the patient at a greater risk 
of death. It is rare for inversion therapy to 
be practised by the careful physiotherapist. 
One of the most over-represented areas of 
complaints against physiotherapists is that 
of sexual misconduct. Studies have shown 
that around a quarter of all physiothera

pists will have some form of improper rela
tionships with their patients. Lawyers can 
contact the Australian Physiotherapy 
Association and obtain a copy of a guide 
that details the standard of care required of 
physiotherapists by the APA. Of particular 
relevance to plaintiff lawyers is the fact that 
the professional indemnity insurance car
ried by physiotherapists is, unlike that pro
vided by medical defence organisations, 
not subject to discretionary indemnity.

General
1. APLA members shall at all times act in a 

manner which will uphold the standing 
and qood reputation of plaintiff lawyers 
and APLA.

2. APLA members shall promote the pre
vention of damage, loss or injury 
through safer products, services work
places and other environments.

Competence
3. APLA members shall keep up to date 

with developments in law and practice 
relating to their field of expertise.

Obtaining Instructions -
Ordinary M em bers
4. APLA members must not personally or 

through any other person solicit instruc
tions from a person who by reason of 
some recent trauma, injury, loss or other 
circumstances is or might reasonably be 
expected to be at a significant disadvan
tage in dealing with the member at the 
time when the instructions are sought.

5. APLA members must not personally or 
through any other person solicit instruc
tions from a person in any manner that 
is reasonably likely to offend or distress 
such person or may reasonably be 
regarded as harassment or coercion of 
such person.

6. APLA members shall not go to the scene 
of an event which caused injury, loss or 
damage unless requested to do so by an 
interested party, an aggrieved survivor, a 
relative of either, or by an attorney rep
resenting an injured party or survivor.

7. APLA members shall not knowingly accept 
a referral from a person, whether an APLA 
member or not, who has acted contrary to 
this code in obtaining such referral.

APLA Code 
of Conduct

Representations & Advertising
8. APLA members shall not personally or 

through an agent make representations 
of experience or specialist skills which 
they do not possess.

9. APLA members shall not knowingly 
make any statement, w hether to a 
prospective or existing client, or other
wise which may give the client false 
expectations.

10. APLA members shall not engage in pro
motional activities that might reason
ably be regarded:
(a) as being false, misleading or 

deceptive;
(b) as being vulgar, obscene or 

sensational;
(c) as devaluing the public protection 

role of plaintiff lawyers;
(d) as promoting litigation as a means 

of obtaining financial reward rather 
than fair compensation for an injury 
or loss sustained; or

(e) as bringing the common law right 
to claim damages for injury or the 
adversarial system into disrepute.

(f) as being likely to bring plaintiff 
lawyers or APLA into disrepute.

11. APLA members shall not use APLAis logo 
for advertising or marketing purposes, 
either personally or through their firm, 
except as specifically permitted by APLA.

Insurance is not a pre-requisite to registra
tion however it is understood that it is uni
versally employed by physiotherapists. ■

Dylan McKim m ie, an Associate at Carew & Company, in 
Brisbane, and Juanita Macnamara, Solicitor, Shine Roche 
McGowan, Brisbane, co-authored the above article.
Dylan can be contacted on phone 07 3236 1528 or 
em ail carewco@ozemail.com.au. Juanita can be contacted 
on phone07 3229 6777 or em ail law@shme.com.au

Members are however able to identify 
their individual APLA membership.

In fo rm ation
12. APLA members will not disseminate any 

information imparted in confidence at 
any APLA seminar or other APLA educa
tional event or from any APLA publication 
to any insurer or any person who repre
sents or is connected with an insurer.

Disputes
13. In the event of a dispute or difference 

arising between APLA members, those 
members shall endeavour to resolve 
th a t dispute or difference among 
themselves prior to any other recourse 
unless, in the case of a dispute or d if
ference concerning the affairs of a 
client, a member is specifically instruct
ed otherwise by such client.
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