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Liability for sporting injuries
Jack Forrest, Melbourne

'T in s paper examines the potential liability 
-L in negligence of persons and organisations 

engaged in sporting activities for injuries suf­
fered by participants in such activities.

The fact that someone is injured in the 
course of a sporting contest, surprising at it 
may seem to laymen, creates no problem for 
the law. As early as 1967 Kitto J. in Rootes v 
Shelton' anticipated the developing trend of 
the law in the context of sporting injuries.

I cannot think that there is anything 
new or mysterious about the application 
of the law of negligence to a sport or game. 
Their kind is older by far than the com­
mon law itself. And though water skiing 
may be slightly faster than chariot racing it 
is, like every other sport, simply an activi­
ty in which participants place themselves 
in a special relation or succession of rela­
tions to other participants, so that adjudi­
cation under the common law upon a 
claim by one participant against another 
for damages for negligence in respect of 
injuries sustained in the course of the 
activity requires only that the Tribunal of 
Fact apply itself to the same kind of ques­
tions of fact as arise in other cases of per­
sonal injury by negligence.

General Principles
In Jaensch v Coffey Deane J2 laid down 

the now accepted test for establishing a 
claim in negligence.

“the components of an action in negligence 
... can be stated, in a form appropriate to the 
circumstances of the present case as being:
(i) the relevant duty owed by the defendant 

to the plaintiff to take reasonable care 
resulting from the combination of
a) the reasonable foreseeability of a real 

risk that injury of the kind sustained 
by the plaintiff would be sustained 
either by the plaintiff as an identified 
individual or by a member of a class 
which included the plaintiff

b) existence of the requisite element of 
proximity in the relationship between 
the parties with respect to the relevant 
act or omission and the injury

sustained, and
c) absence oJr any statutory provision or 

other common law rule which oper­
ates to pireclude the implication of 
such a dutty of care to the plaintiff in 
the circumistances of the case;

(ii) a breach of tlhat duty of care in that the 
doing of the rcelevant act or the doing of it 
in the manneir in which it was done was, 
in the light ojf all relevant factors, incon­
sistent with what a reasonable man 
would do by i way of response to the fore­
seeable risk; cand

(iii) injury (of a kiind which the law recognis­
es has a souncding in damages) which was 
caused by tlhe defendant’s carelessness 
and which wcas within the limits of rea­
sonable foresteeability. ”
The High Court reaffirmed this analysis 

in Bumie Port Auithority v General Jones P/V 
(See also Stevens v Brodribb Sawmilling Co. 
Pty Ltd*; Hawkinis v Clayton5; Wyong Shire 
Council v Shirtb; Jfaensch v Coffey7).

In the most recent revisiting of these 
principles in Bryan v Maloney8 the High 
Court held:

“The cases im this Court establish that a 
duty of care arisets under the common law of 
negligence of this; country only where there 
exists a relationshiip of proximity between the 
parties with respecct to both the relevant class 
of act or omissiorn and the relevant kind of 
damage. In more: settled areas of the law of 
negligence concerned with ordinary physical 
injury to the perscon or property of a plaintiff 
caused by some acct of the defendant, reason­
able foreseeabilityv of such injury will com­
monly suffice to (establish that the facts fall 
into a category wkiich has already been recog­
nised as involving; a relationship of proximity 
between the partiezs with respect to such an act 
and such damage and as attracting a duty of 
care, the scope of'which is settled.

“As was poimted out in the recent major­
ity judgement in Bumie Port Authority v 
General Jones lPty. Ltd.9, The overriding 
requirement of ai relationship of proximity 
represents the concceptual determinant and the 
unifying theme ojf the categories of case in

which the common law of negligence recognis­
es the existence of a duty to take reasonable 
care to avoid a reasonably foreseeable risk of 
injury to another. ...Ultimately, however, it is a 
question of law which must be resolved by the 
ordinary processes of legal reasoning in the 
context of the existence or absence of the req­
uisite element of proximity in comparable 
relationships or with respect to comparable 
acts and/or damage. Accordingly, it is appro­
priate to approach the question through a con­
sideration of some related situations.”

Therefore a plaintiff must, in any 
claim, prove: -
(i) Proximity

That there is a relationship of proxim­
ity between the plaintiff and the 
prospective defendant which would 
give rise to a cause of action;

(ii) Foreseeability of risk
That the defendant ought to have 
foreseen that there was a real risk (not 
being fanciful or remote) of injury 
being suffered by the plaintiff.

(iii) Breach
That the defendant failed to respond 
as a reasonable person or organisation 
would respond in respect of the risk 
identified in (b).

(iv) Public Policy
That there is no statutory prohibition 
or rule of public policy which would 
prohibit recovery by the plaintiff 
against the defendant.

(v) Causation
That the plaintiffs loss was causally 
related to the defendants lack of care 
and was reasonably foreseeable.

(vi) Defences
That no recognised defence will defeat 
or reduce the claim.
These principles, therefore, are applic­

able to any claim in negligence involving a 
sporting injury and the potential responsi­
bility of any other person.

There is no now doubt, given the devel­
opment of Australian law, that the proposi­
tion advanced by Kitto J. was correct:

“Accordingly, in a case such as the pre­
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sent it must always be a question of fact, what 
exoneration from a duty of care otherwise 
incumbent upon the plaintiff was implied by 
the act of the plaintiff in joining the activity. 
Unless ihe activity partakes of the nature of a 
war or of something else in which all else is 
notoriously fair, the conclusion to be reached 
must necessarily depend, according to the 
concepts of common law, upon reasonableness 
in relation to the special circumstances, of the 
conduct which caused the plaintiff’s injury.”

Individual participants
An application of the general princi­

ples demonstrates that a duty of care is 
normally owed by one participant in a 
sporting contest to another. The existence 
of this duty was highlighted in Johnston v 
Frazer1. The legendary Malcolm Johnston 
had incurred another suspension by skit­
tling another jockeys mount and causing 
serious injury to the other jockey. It was 
urged upon both the trial judge and the 
Court of Appeal than in the context of a 
sporting event the duty of care could only 
be breached if there was reckless disregard 
for the safety of another competitor." 
After an analysis of the Australian cases the 
Court concluded:

“Any formulation which involves an 
ingredient of recklessness or attempting to 
cause harm, seems to me to be to be inconsis­
tent wih the question the tribunal is bound to 
deal with in such cases, whether in all the cir- 
cumstarces in which he found himself the 
defendant had done what was reasonable. ”

Thu application of this general princi­
ple in relation to sporting events is not 
confined to activities such as horse racing. 
Indeed it is surprising that in this country, 
few claims in negligence (as opposed to 
assault, have been reported. Just as a jock­
ey may owe a duty of care to another jock­
ey, so will a footballer to a fellow footballer, 
a basketballer to a fellow basketballer, and 
a cricketer to a fellow cricketer. Despite 
the decisions in Wilks and Woolridge it is 
not surprising that in England a dangerous 
tackle n a soccer match resulted in a 
plaintif successfully recovering damages 
from the defendant member of the oppos­
ing team Condon v Basi.12 In that case 
Donaldson J concluded:

“F a  my part I would prefer the approach 
of Kitto J, but I do not think it makes the 
slightest difference in the end if it is found by 
the Tribinal of Fact that the defendant failed

to exercise that degree of care which was 
appropriate in all the circumstances, or that 
he acted in a way to which the plaintiff cannot 
be expected to have consented. In either event 
there is liability.”

"A  tackle, which is legitimate and not proscribed by the 
rules... would not be in breach of the duty of care."

The only real issue in the player v 
player scenario, as 1 analyse it, is not 
whether a duty is owed but whether there 
has been a breach of a duty owed by one 
participant to the other. Part of the 
answer will, undoubtedly, turn upon the 
rules of the particular competition. A 
tackle, which is legitimate and not pro­
scribed by the rules, although resulting in 
a devastating injury, would not be in 
breach of the duty of care. On the other 
hand, a tackle which resulted in the sus­
pension of a participant from a particular 
competition may be so outside the rules 
as to constitute a breach of the duty. The 
rules will not determine the issue of 
breach but will clearly be relevant in 
determining wTiether such a breach has 
occurred. The paramount question is the 
reasonableness of the particular action. 
No doubt a judge or jury would take into 
account the heat of the moment, the 
sporting contest and the nature of the 
action, and the rules themselves, in deter­
mining whether the action of the player 
amounted to a breach of duty. In Rootes 
both Barwick J. and Kitto J. emphasised

that the rules of the games are one of the 
matters to be taken into account in deter­
mining the reasonableness of a defen­
dants actions.

It can be safely concluded that the 
more blatantly obvious the breach of the 
rules and the resulting injury, the more 
likely the finding of breach of duty.

The question then arises as to the 
potential liability of the club for whom 
the defendant may be playing. The cen­
tral question will be the relationship of 
the club to the player. Does the relation­
ship create a vicarious liability on the part 
of the club for the infringing players 
actions? In amateur sport it is highly 
unlikely. There is no relationship of 
employment, and almost certainly no 
relation of agency principal as between 
the club and player. On the other hand, 
a professional footballer or basketballer is 
normally employed pursuant to a con­
tract of employment and the employer 
would normally be liable for the negli­
gent actions of an employee in the course 
of his employment.

The fact that a player has acted out­
side the rules will not necessarily vitiate 
the liability of the employer. Vicarious 
liability for the acts of an employee will 
not exist where, to use the words of the 
High Court in Deatons Pty. Ltd. v Flew13

“The act (of the employee) was not 
expressly authorised, it was not so connected 
with any authorised act as to be a mode of 
doing it, but it was an independent personal 
act which was not connected with or inciden­
tal in any manner to the work which the 
(employee) was employed to perform. ”14

In my view most breaches of the 
rules within the general flow of a game 
would still have sufficient connection 
with the players employment to render 
the club vicariously liable for the players 
actions. On the other hand an assault 
completely removed from the field of 
play would not be so incidental.

So a club would not be liable for a 
player who deliberately king hit another 
player outside the field of play. On the 
other hand, a player guilty of a reckless 
illegal tackle may be acting within the 
scope of his employment.

Employer/Employee
The relationship of employer/ 

employee often exists in the context of ^

o
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sporting activities. Like any other employ­
er, it owes a duty of care to its employee.

In most cases, the relationship of 
employer/employee exists as between the 
particular club and its player. Such a 
relationship depends upon the existence 
of a contract for services : see Stevens v 
Brodribb Sawmilling Co Pty Lid.(supra). It 
would be highly unusual in the context of 
sporting organisations in this country, for 
there to be a relationship of employer/ 
employee between the sporting partici­
pant and an organisation responsible for 
the event itself. Such a relationship will 
not exist in the context of amateur sport, 
as there is no payment for the services of 
the player although the general duty of 
care still stands. However, in any profes­
sional competition it is almost inevitable 
that the player is an employee of the club, 
and is owed a duty of care.

The basic statement of an employers 
duty is that postulated by the High Court 
in Ferraloro v Preston Timbers Pty. Ltd.'5:

“The employers duty to whomever it 
falls to discharge it, is to take reasonable care 
to avoid exposing his employee to an unnec­
essary risk of injury and the employer is 
bound to have regard to a risk that injury 
may occur because of some unintentional 
misjudgment by the employee in performing 
his allotted task.”

The duty of care was further refined 
by the High Court in McLean v Tedman'b:

“The employers obligation is not merely 
to provide a safe system of work; it is an 
obligation to establish, maintain and enforce 
such a system. Accident prevention is 
unquestionably one of the modern responsi­
bilities of an employer: see Fleming Law of 
Torts1 and in deciding whether an employee 
has discharged his common law obligation to 
his employees the Court must take account of 
the power of the employer to prescribe, 
warn, command and enforce obedience to his 
commands.”

The duty is non delegable, in other 
words, it cannot be passed off to someone 
else. See Kondis v State Transport 
Authority.18

The relationship of employer/ 
employee and the fact of injury will 
inevitably give rise to the existence of a 
duty of care. The issue will be whether 
the employer club has adequately 
responded to a perceived risk of injury (if 
that can be proved).

In determining whether a duty of 
care has been breached the Court must 
determine, as wre have seen, whether the 
happening of the particular injury (not 
necessarily the precise circumstances) 
was foreseeable. This concept is not as 
predictable as this simple expression 
might indicate. The High Court has 
established that the risk is one which 
“may constitute a foreseeable risk even 
though it is unlikely to occur. It is 
enough that the risk is not far fetched or 
fanciful.”

See also Wyrong Shire Council v Shirt'9
To translate this into a practical situ­

ation the repoirts of the AFL Medical 
Officers Association for 1994, 1995 and 
1996 make interesting reading. In the 
conclusions andl recommendations of the 
1994 report, the doctors concluded:

“lower limb muscle strain injuries (par­
ticularly hamstrings) are very common and 
prevalent in the AFL competition, and are 
potentially preventable, therefore they are 
the injuries which should be given most 
attention in club preventative programs and 
must urgently require further study into risk 
factors, outcomes• and prevention..”

Whilst it is unlikely that a player 
with a simple hamstring injury would 
sue his club, if t.hat player was injured as 
a result of a training routine (as opposed 
to a freak injury in a match, as a result of 
a game itself) there is a strong argument 
that the club as his employer had 
breached its duity of care. Clearly the 
report establishes that the injury was 
foreseeable. If it be that the injury was 
occasioned in citrcumstances in which its 
risk could have been reduced or elimi­
nated, then the plaintiff will succeed 
Whilst this type of injury would seem an 
unlikely injury upon which to found a 
claim, there may well be a case in which 
a player with a ehronic injury caused by 
overtraining could launch a claim against 
the club. It is no defence for a club to 
assert that “all tlhe boy wanted to do was 
to play footy”. The reality is that he 
should be encouraged to play footy in 
the most reasonably safe fashion.

Potential problems may also arise for 
clubs where players carrying an injury 
are required to play and aggravate the 
injury. Again, in those circumstances, 
the argument that the player wanted to 
play will not displace the potential

breach of duty. If there is a foreseeable 
risk of injury to the player and he is then 
played when it is known or ought to be 
known that he may suffer further injury 
as a result of playing there would not 
seem to be any valid defence for the 
club. It may, of course, be argued that 
the player is guilty of contributory negli­
gence insofar as he has agreed to play 
when he also knew or ought to have 
known that he was likely to aggravate his 
injury. Similarly there may be situations 
in which no liability is found on the part 
of the club or a player has hidden an 
injury or misled the club as to the type of 
injury.

Similarly a club requiring a player to 
play on a ground which in the circum­
stances of the competition in which the 
club is engaged, poses the risk of injury 
to a player, may constitute a valid cause 
of action. Again, a Court would look at 
all the circumstances surrounding the 
injury. There is little doubt that a Court 
would differentiate between the duty 
owed by the Mt. Wycheproof Football 
Club and that owed by the Carlton 
Football Club. It would look at all the 
circumstances surrounding the injury.

All the above factors demonstrate 
the potential legal pitfalls for sporting 
clubs, which appear to have only been 
exploited on odd occasions. For the 
sake of completeness it ought to be stat­
ed that amateur clubs clearly owe a duty 
of care to their players although the duty 
may not be measured at the same high 
level as that owed by employer to 
employee.

I am reliably informed that a number 
of employment contracts entered into by 
professional footballers include clauses 
which purport to exempt a club and/or 
an organisation from liability for negli­
gence. Such a clause in an employment 
contract is extraordinary. It raises many 
questions outside the scope of this paper, 
not the least of which are the various 
statutory schemes directed towards 
unconsciounability eg. the Contracts 
Review Act 1980 of NSW, the Trade 
Practices Act, as well as the Courts inter­
pretation of such clause.20 Whether such 
a clause can provide an effective exclu­
sion for the organiser of the competition 
(or its employees) is also one open to 
considerable debate.21
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Officials
Again the general principles apply 

equally to umpires and referees. The 
most striking example in recent times is 
that of Smoldon v Whitworth.12 In that case 
a paraplegic rugby union player sued the 
referee and a match opponent for dam­
ages. The trial judge concluded that the 
referee was liable in negligence. In the 
light of what has been said about the gen­
eral principles of duty of care it seems 
surprising that there was the media out­
cry that subsequently occurred.

The Court of Appeal was again 
asked to adopt the Woolridge and Wilks 
approach to sporting negligence ie. 
reckless disregard of the safety of oth­
ers. It rejected the recklessness test and 
followed the Court of Appeals approach 
in Condon v Basi again demonstrating to 
the validity of Kitto J’s approach in 
Rootes v Shelton.

The Court was, nevertheless, con­
cerned about questions of policy and 
endeavoured to deter those who might 
sue referees for any injury:

“The judge was at pains to emphasise 
that his judgment in favour of the plaintiff 
was reached in the very special facts of this 
case ...He did not intend to open the door a 
plethora of claims by players against referees 
and it would be deplorable if that were the 
result. In our view that result should not fol­
low provided all concerned appreciate how 
difficult it is for any plaintiff to establish that 
a referee failed to exercise such care and skill 
as was reasonably to be expected in the cir­
cumstances of a hotly contested game of 
rugby football.”

Indeed there is good reason to think 
that the reservations of the Court of 
Appeal in England in respect of such lia­
bility would not be encouraged in 
Australia.

The facts of Smoldon bear interesting 
reading for any sporting organisation. 
Smoldon was a hooker playing for the 
Sutton Coldfield Colts. His neck was 
broken when a scrum collapsed. The evi­
dence before the Court demonstrated 
that there had been an alarming increase 
in spinal cord injuries in rugby in the 
1970s and the 1980s. By 1991 a special 
rule had evolved in junior competition 
that required a phased engagement of the 
two sides of the scrum known as the 
CTPE rule (crouch/touch (your opposite

number)/pause/engage). The specific 
purpose of introducing the rule was to 
prevent a scrum collapse and, one 
assumes, reduce the likelihood of injury. 
The trial judge concluded that the scrum 
engaged without enforcing the rule and, 
indeed, the rule had not been complied 
with on at least 20 scrums prior to the 
tragic injury being suffered by Smoldon. 
The trial judge concluded that the referee 
“did not understand fully nor enforce the 
CTPE as the game demanded”.

The decision in Smoldon is a practical 
demonstration of the potential liability of 
a referee or umpire.

In most instances a referee or umpire 
will be the employee of an organising 
body. That organisation which employs 
the umpire will, by reason of vicarious 
liability, be liable for the actions of the 
umpire.

An organising body which engages 
umpires may also be liable to an injured 
player independent of its vicarious liabil­
ity. For instance if a player could demon­
strate that his injury was a result of an 
inadequate umpire (such as in Smoldon) 
and that particular brand of umpiring 
directly related to lack of training or 
instruction by the supervising organisa­
tion then there is a realistic prospect that 
such an organisation would be found 
liable in negligence.

The occupier of the ground
The occupier of a sporting ground is 

the person or organisation which has 
control over the ground. In many 
instances there may be a number of 
organisations which have a degree of con­
trol over a particular sporting venue. 
Each of those potentially may be classi­
fied as an occupier.

An occupier’s duty of care has been 
spelt out in cases such as Zaluzna v 
Safeway Stores and Hackshaw v Shaw.23 
The general duty of care which has been 
discussed previously will apply. In some 
States specific Acts deal with the duty of 
care of an occupier.24 Thus a competition 
organiser or club which manages and 
controls a stadium or ground will poten­
tially be liable for any injury which 
occurs to a participant as a result of the 
condition of the premises. One of the 
best known examples of such injuries are 
footballers striking inground sprinklers.

One often sees players, particularly in the 
AFL and also in NBA exit the playing 
area. There would, on basic principles, 
seem to be a potential liability on the part 
of an occupier (or, for that matter, an 
organiser,) if the boundary line or playing 
field is so close to the potential threat of 
injury that a reasonable occupier or 
organiser would take steps to reduce that 
risk of injury. One only has to watch 
matches at the SCG or, for those who are 
older, at Glenferrie Oval, to know the 
type of risks that seem to be involved. I 
suspect that a player who suffers serious 
injury at the SCG as a result of joining the 
crowd may well contemplate proceedings 
against the SCG Trust. In such a case it 
could be anticipated that the player 
would also sue his employer (the club 
which required him to play on the 
ground) and the organiser of the compe­
tition which permitted the game to 
played on an inappropriate ground.

There are many examples of occu­
piers being sued for sporting injuries. In 
Victoria there are at least two cases 
presently on foot in relation to AFL play­
ers being injured as a result of the unsat­
isfactory condition of a ground. In racing 
there have been a number of cases in 
which jockeys have suffered serious 
injuries and have alleged that the condi­
tions were unsafe or, alternatively, that a 
fixed object such as a steeplechase has 
been incorrectly positioned.

Competition organiser
By virtue of a competition organisers 

relationship with a player (ie. in provid­
ing the rules, officials and structure by 
which the game is played) a duty of care 
will be owed to the player independent of 
any duty of care owed by reason of occu­
pation of the ground or other factors.

The liability of a competition organ­
iser is well demonstrated in Watson v 
Haines.25 This was another rugby case in 
which the plaintiff, a State school stu­
dent, had suffered a dreadful injury 
(quadriplegia). He was injured playing 
for his school’s first grade rugby team. 
Again, there was considerable evidence 
available as to the risks of spinal cord 
injury and playing rugby. Indeed, the 
medical director of the Royal North Shore 
Hospital had put out a poster and 
audio/visual publication which the trial ^
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judge found clearly conveyed the mes­
sage that a person whose physique was 
such that he had a long, thin, neck 
should not play in the front or second 
row of the scrum. These kits were dis­
tributed to schools throughout New 
South Wales. The trial judge found that 
the message never got to the teachers. 
The trial judge concluded that the State 
of New South Wales, which conducted 
the school, had been manifestly inade­
quate in discharging its duty of care. In 
that case the plaintiff was able to establish 
that the school owed him a non-dele- 
gable duty of care.26 The trial judge con­
cluded:

“It su ff ic e s  f o r  h is c a s e  th a t the se lec tio n  

a n d  p la y in g  o f  the p la y e r  in the in a p p r o p r i­

a te  p o sit io n  o f  h o o k e r  in a  m a tc h  in w hich  he 

w a s  in ju re d  e x p o se d  h im  to u n r e a so n a b le  

risk o f  se r io u s  sp in a l  co rd  in ju ry  a n d  th a t the 

S t a te  w a s  n eg lig en t in not h a v in g  d e v ise d  

a n d  in st itu te d  a  sy s te m  w hich  d id  n ot e x p o se  

sc h o o lb o y s  su ch  a s  he, w ith  lo n g  n ecks, to 

su ch  a  r isk  o f  in ju ry , o r  i f  I h a v e  b e en  w ro n g  

a s  to th a t, a t  the v e ry  le a s t , in not h a v in g  

ta k e n  r e a so n a b le  s te p s  to d e v ise  a n d  im p le ­

m en t su ch  a  sy s te m  ... In e sse n c e , w h at I 

h a v e  d e c id e d  is th a t h a v in g  r e g a rd  to the 

w a r n in g  w hich  the S t a te  h a d  fro m  D r  Yeo 

s te p s  sh o u ld  h a v e  been  ta k e n  to e n su re  (or a t  

le a s t  r e a s o n a b le  s te p s  s h o u ld  h a v e  b e en  

ta k e n  to e n su re )  th a t b o y s w ith  lon g , th in  

n eck s d id  n ot p la y  in the f i r s t  o r  se c o n d  row  

o f  the sc ru m  in R u g b y  L e a g u e  in y e a r s  1 0 , 11 

o r  12  u n d e r  the e x is t in g  ru le s  o f  the g a m e . ’’

There is nothing magical in this deci­
sion; it simply reflects the application of 
general principles of duty of care to sport­
ing organisations.

The obligations of sporting organisa­
tions may well extend wider than is cur­
rently perceived. For instance, if an 
organisation which controlled a football 
competition became aware that players 
were suffering injuries as a result of a par­
ticular form of tackle or the condition of 
a particular ground. Clearly, there would 
be an awareness of a risk of injury. It 
could be strongly argued that in the light 
of such knowledge it may be argued that 
an obligation lay upon the organisation to 
implement a change in the rules or alter­
ation to the fixture if such a change could 
be introduced without unduly impeding 
the playing of the match. If it could be 
shown that such a measure would have

reduced the risk of injury then liability 
may be established.

D e fe n c e s
Volenti non fit imuria

This defencce, in the modern con­
text, seems to have little application. 
Although it receiived some approval by 
Barwick CJ in R ocotes the decision of Kitto 
is that which hias received far wider 
acceptance. He expressed the view that it 
was not to the pcoint to confine attention 
to whether a plaimtiff had participated in 
a sport and accepted the risk; rather, was 
the defendant negligent in its conduct, 
taking into accoumt the plaintiffs partici­
pation in the evemt at that time.27

The end result, as has been 
observed by ju idges considering this 
issue, is whether, in all the circumstances, 
the defendant hats been negligent. This 
necessarily takes into account, as we have 
observed, the rulles of the game and the 
players’ participaition in an event which 
has the potential to cause injury. As we 
have seen throughout attention focuses 
on the nature olf the action which pro­
duces the injury/ in the context of the 
game being played.
Contributory negligence

In the content of a number of sport­
ing injuries contiributory negligence may 
be available to the defendant. For 
instance, the player who continues to play 
carrying an injury; the jockey incorrectly 
approaching a juimp. In each case the test 
will be whether, iin the circumstances that 
prevailed that participant has exercised 
reasonable care fcor his or her safety.

F u tu re  tren d s
It is surpriising to many that there 

have been so few cases of sporting 
injuries which halve reached the Superior 
Courts. In many respects sporting bodies 
have been lu ck y  when com pared to 
claims which oither organisations have 
faced over the paist 10 years.

Given the ongoing reduction of 
access to com m on law in other areas (eg. 
transport accidemts and industrial acci­
dents) it is inewitable that litigation in 
relation to sportimg injuries will increase 
rather than decrease. The general princi­
ples of negligence, as we have seen, will 
be readily applie-d whatever the sporting 
public or journalists might think. The

reality is that sporting injuries will, 
undoubtedly become a greater area for 
litigation. The solution for any sporting 
organisation is a combination of appro­
priate accident prevention measures and, 
essentially, adequate insurance cover. ■

Jack Forrest is a member of the Victorian Bar, an owner 
of a variety of horses and a Collingwood supporter.
Phone 03 9608 8309, fax  03 9629 8257
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