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Skiing accidents
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etw een  1 9 9 0  a n d  1 9 9 4  a n  a v e r a g e  o f

1 ,0 3 5 ,0 0 0  sk i lift tickets (sk ie r  d a y s )  w ere  

bough t a t  N ew  S o u th  W ales ski re so rts . This 

in c re a se d  to 1 ,1 3 4 ,0 0 0  sk ie r  d a y s  in 1 9 9 6  - 

a n  in c re a se  o f  9 .9 5 % . W ith  a n  o v e ra ll  in ju ry  

ra te  o f  3 .3 7  in ju r ie s ' f o r  ev e ry  1 0 0 0  sk ie r  

d a y s , a  ty p ica l se a so n  in N e w  S o u th  W ales  

w ill resu lt in 4 ,0 0 0  in ju r ie s . (N S W  N a t io n a l  

P a rk s  &  W ildlife S e rv ic e , S n o w y  M o u n ta in  

R egion , R e so rts  section ).

In tro d u c tio n
There have been many changes in the 

sport of skiing, not least of which has been 
its transformation into a recreational 
industry. Today, skiers of varying ability 
and experience can ski the same slopes 
accessed by ski lifts from the New South 
Wales ski resorts. The public perception 
of skiing has also changed. Ski resorts are 
seen as part of a large profitable industry. 
As such, the ski operators responsibilities 
towards its customers are in general the 
same as that of any other business. Ski 
operators have also developed the technol
ogy and financial resources to refine the 
sport so that many risks and dangers for
merly thought to be “inherent” could be 
eliminated or reduced with the exercise of 
reasonable care.

The object of this paper is to raise 
some grounds of action in skiing accidents 
that may not have been considered before. 
This paper will not revisit the law of prod
uct liability.

D u ty of care
In New South Wales the Kosciuszko 

National Park, and therefore its popular 
ski fields, are administered by the Minister 
for the Environment under the N a tio n a l  

P a rk s  a n d  W ild life A c t 1974 (NSW) (“the 
Act”). Under section 151 of this Act, the 
Minister is empowered to grant leases of 
land within a national park for the pur
pose of the erection of “accommodation 
hotels or ... houses”, or “facilities and

amenities for tourists and visitors”. Terms 
of these leases include obligations on the 
lessee to act to avoid “improper”, “illegal” 
or “unlawful conduct”: To “maintain,
replace, repair, rebuild and keep” its 
equipment and property in “good and 
substantial repair, order and condition”. 
Another important obligation on the lessee 
is to maintain its ski slopes:

“ 1 2 .6  ... g ro o m  sm o o th  a n d  k eep  tidy  

a ll s lo p e s , tr a ils  a n d  tra ck s  a n d  rem ove, m a rk  

o r  p ro tec t the p u b lic  f r o m  a ll  h a z a r d s  w h eth er  

c a u se d  by top ograp h y , c lim a t ic  ch a n g e  o r  o th 

e rw ise  ...’’(Deed of Lease for Ski Lifts and 
Associated Premises, Smiggin Holes, June 
1985)

The Act is the starting point for an 
examination of the duty of care owed by 
the ski operator to skiers.

H id d en  d an g ers
A skier unfortunate enough to collide 

with a natural object or object placed by 
the ski operator must establish in fact that 
the hazard was not “inherent” to skiing or 
that the skier had no antecedent knowl
edge of the hazard. In R oo tes v Sh e lton  

(1967) 116 CLR 383 the plaintiff was 
water skiing; being towed by a boat driven 
by the defendant. The plaintiff collided 
with a stationary boat. The plaintiffs 
action in negligence was partly based on 
the defendants failure to adequately warn 
the plaintiff of the danger. The defence 
alleged that the plaintiff recognised and 
knew the risks of colliding with obstacles 
on the water, and had accepted them. The 
matter was decided for the plaintiff, as the 
defendant had failed to warn of the unusu
al obstacle, even though the plaintiff had 
clearly assumed some risks of injury.

Rootes’ case can be applied to ski runs 
on the slopes of ski resorts. A ski operator 
would be negligent by not adequately 
warning the skier of or mitigating any dan
ger. Evidence should be led of any devia
tion from the standard of care by the ski

operator in failing to provide adequate 
warning or preventing the injury with bar
riers etc.

Too c ro w d e d  s lo pes
There are many potentially dangerous 

situations created by requiring skiers of 
diffenng experience and standards of com
petence to ski together. Such a situation 
arises at the end of a ski run or leading up 
to and from ski lifts. In Trevali P ty  Ltd  

( tr a d in g  a s  C a m p b e ll  R o lle r  R in k) v H a d d a d  

(1989) ATR 80-286, an inexperienced 
roller skater was ejected from the begin
ners’ enclosure into the area for skilled 
skaters. The skater was pushed to the 
ground and was injured. The Appeal 
Court found that by its actions, the appel
lant company had “brought into being a 
situation having in it potential danger” 
(per Mahoney J  at 69,032) and thereby 
owed the inexperienced skater a duty of 
care. The company failed to take reason
able care by not adequately supervising 
the actions of skaters skating in the area 
for skilled skaters.

Ski lift in ju ries
Skiers who have been transported up 

a ski slope by a ski lift find that at the end 
of the ride they must move quickly away 
from the ever moving lift. There are many 
dangers associated with this activity. The 
skier may fall from the ski lift, their equip
ment or clothes may be caught on the lift 
or the skier may leave the lift too early or 
too late. All of these events can cause 
injury. In C o n n o rs  v The W estern  A u s t r a lia n  

G o v e rn m e n t R a ilw a y s  C o m m iss io n  (1992) 
ATR 81-187, the plaintiff alighted from a 
train, crossing railway lines to leave the 
station. The plaintiff was struck by a mov
ing train. The Court found that the carri
er had a general duty: “a carrier of passen
gers comes under the ... duty or liability ... 
that he is bound to carry according to his 
profession”: C la rk e  v W est H a m  C o rp o ra tio n
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(1909) 2 KB 858 at 876 (per Falwell LJ). 
The duty to take due care to carry a pas
senger safety extends to providing safe 
access to and from the transport (Lortgm ore  

v The G re a t  W estern  R a ilw a y  C o m p a n y  1 4 4  

E R  75" a n d  C r a f t  v M e tro p o lita n  R a ilw a y  C o  

1 LR-CP 300). The Court found that the 
defendant had breached its duty to a pas
senger by failing to adequately warn 
against common dangers, having regard to 
mistakes that passengers might make (per 
Pidgeon J at 61,653). Another useful 
authority is R atc liffe  v f a c k s o n  (1994) ATR 
81-284, where the plaintiff alighted from a

car when her cardigan caught in its door. 
The defendant drove the car away, causing 
the plaintiff to suffer injury. The Court 
applied the general pnnciples of W yon g  

S h ire  C o u n cil v S h ir t  (1979-80) 146 CLR 
40, finding that the defendant had 
breached his duty of care by not delaying 
“his departure until he had observed the 
(plaintiff) to be out of close proximity to 
the car or at least until there had been time 
for the (plaintiff) to move well clear, or, to 
attract his attention to her predicament ...” 
(per Car J at 61,481).

The pnnciples of negligence specifi

cally relating to the duty of care owed to 
skiers is still substantially untested in New 
South Wales. As the ski industry grows, 
attracting more skiers to its slopes, the 
plaintiff solicitor should be aware of these 
possible areas of claim. ■
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N ote:
1 Jim Chalat's "Ski Safety N ews" 

(h ttp ://w w w .sk isa fe ty .com )

Volenti on high? Voluntary assumption of 
risk in high risk adventure sports
Terry Stern, Sydney

In tro duction
Hanging from a belay on the second 

pitch of a face climb at Mt Boyce 1 quietly 
contemplated whether the old Latin saying 
“Volenti non fit injuria” continued to have 
relevance.

I had taken a course of climbing 
instruction with a guide and had signed 
the usual risk release (or, at least, what 1 
assumed was usual):

“ In c o n s id e r a t io n  o f  the in s t r u c t o r s  

a cc e p tin g  m y  a p p l ic a t io n  fo r , a n d  b e in g  p e r 

m it te d  to  g o  on  th e a d v e n t u r e  

t r ip /c o u r s e / in s t r u c t io n , I, f o r  m y s e l f  m y  

h e irs , e x e cu to rs , a n d  a d m in is t r a to r s  a g re e  to  

th is re lease  o f  c la im s , w a iv e r  o f  l ia b ility  a n d  

a s su m p tio n  o f  r isk  (co llec tiv e ly  th is a g r e e 

m en t). I w a iv e  a n y  a n d  a l l  c la im s  I m a y  

n ow  an d  in the f u t u r e  h a v e  a g a in s t ,  a n d  

re le a se  f r o m  lia b ility  a n d  a g re e  n ot to su e  the 

in stru c to rs , a g e n ts  o r  r e p re se n ta t iv e s  (co lle c

tively, ts s t a f f )  o r  a n y  L ic e n so r  f o r  a n y  p e r 

so n a l  in jury, d e a th , p r o p e r ty  d a m a g e , o r  lo ss  

su sta in e d  by  m e a s  a  re su lt  o f  m y  p a r t i c ip a 

tion in in  a d v e n tu r e  tr ip  w ith  the in s t ru c to r s ,  

d u e  to m y  c a u s e  w h atso e v e r , in c lu d in g  w ith 

o u t Im ita t io n , n e g lig e n c e  on  the p a r t  o f  the 

in s tm e io r s , o r  its S t a f f ,  I c o n firm  th a t I a m

a t  a n  a g e  o f  le g a l c o n se n t (1 8  y e a r s  o r  o ld e r )  

a n d  th a t 1 h a v e  r e a d  a n d  u n d e r s ta n d  th is  

A g re e m e n t p r io r  to s ig n in g  it. T h is  w a iv e r

w ill o p e r a te  f o r . ................. , its p r in c ip a ls ,  its

in s t ru c to r s  a n d  a g e n ts .

S ig n a tu r e ...............................D a t e .............
(P a re n t o r  le g a l g u a r d ia n  if  u n d e r  the a g e

o f  1 8 ) ”

After a short course on abseiling, basic 
knots and rope ascending (on prussicks) 
here I was on my first multi-pitch climb 
contemplating the legal consequences of a 
variety of possible disasters which I imag
ined could happen at any time.

The thought of the article I would 
write “Volenti on High” amused me and I 
relaxed.

Well, what would have happened if...

V olen ti non fit  in ju ria
Don’t you know, when in Rome do as 

the Romans do? Its Australia isn’t it? So 
what do we mean by Voluntary 
Assumption of Risk and does it continue 
to have much relevance in the modern law 
of Tort? Specifically, how does it apply in 
the context of high risk adventure sports? 
And does it matter any way?

D o es it m a tte r  any w ay?
I was at a climbing gym in Sydney one 

afternoon. The walls were crowded with 
kids hanging off ropes, - the latest craze, a 
climbing party. Youngsters f 1, maybe 12, 
belaying each other. No idea, no concept 
of danger, of risk. Presumably, the birth
day boy’s parent had signed them all in 
and signed some “communal risk release” 
for whatever worth or effect it had.

It occurred to me that, sooner or later, 
there’d be a nasty accident or two, or 
three, in rock climbing gyms.

Sure enough, in the Winter ‘97 edi
tion of the climbing magazine, R ock , p. 11, 
a corespondent related that he was:

“ . . .a w a r e  o f  se v e ra l la w  su its  a g a in s t  

c lim b in g  g y m s  a r o u n d  A u s t r a l i a  w h ich  

in v o lv e d  c u s t o m e r  a c c id e n t  a r i s in g  f r o m  

c lim b e rs  b e co m in g  d e ta c h e d  f r o m  th e ir  ropes  

p u re ly  b e c a u s e  the k a r a b in e r  b e c o m e s  

d e ta c h e d  f r o m  the ro p e .”

He was referring to accidents result
ing because the “fail-safe” locking kara
biner had unlocked from the climber’s 
harness detaching the climber from the 
end of the rope.

You see it at some climbing gyms. ^
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