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balloon crash: 13 die
Geoff Coates, Warrnambool

On a  clear, co ld  A u g u st  m o rn in g  in 1 9 8 9 , 

fo u r  b a llo o n s  ro se  into the b righ ten in g  

sk y  f r o m  W allab y  F la t ,  1 5  k ilo m e tre s sou th  o f  

A lice  S p r in g s . T h e se  w ere c o m m e rc ia l fligh ts 

c a te r in g  f o r  to u rists. E a ch  o f  the p a s s e n g e r s  

h a d  b o u gh t tickets h o p in g  to e x p e r ie n ce  so m e ­

th in g  o f  the a r e a  a n d  to h av e  a  b it o f  fu n . O n e 

o f  the b a llo o n s , not lo n g  a f te r  tak e  off, p lu m ­

m eted  to the e a rth , k illin g  a ll  13  o c cu p an ts.

The Coroner found that one of the 
other balloons, piloted by Michael Sanby 
descended rapidly, causing its basket to 
collide with the balloon below it, tearing 
the balloon and allowing the hot air to 
escape, causing it to plunge to the ground. 
The Coroner, Mr D J  Barritt found that 
“On the evidence that has been led and 
tendered before me, 1 am satisfied that 
Michael Sanby acted in a grossly negligent 
manner to an extent incurring criminal 
culpability”.

The families of the 13 people killed in

the accident, brought actions in the 
Northern Territory against the company 
that operated the two balloons, as well as 
the pilot. It became quickly apparent that 
the Defendants had no assets. What took 
longer to emerge, was a lack of records 
kept by the Defendant company which 
prevented the identification of any insurer. 
There was also uncertainty as to whether 
an insurance policy, if discovered, would 
provide indemnity, given the findings of 
criminal culpability by the Magistrate.

Judgment was entered in all the mat­
ters without Defences being filed, but 
there continued to be little hope of recov­
ering compensation. Because of the diffi­
culties in locating any insurer to indemni­
fy the Defendant and to avoid incurring 
any further expenses for the Plaintiffs, an 
examination of the Insurance Law was 
undertaken.

It was found that in New South Wales, 
the Australian Capital Territory and New 
Zealand there was legislation which 
enabled a third party to proceed directly 
against an insurer in certain circum­
stances. Unfortunately, there was no sim­
ilar provision in the Northern Territory. 
The I n s u r a n c e  C o n t r a c t s  A c t  1984 did 
enable a party in the Northern Territory to 
proceed directly against an insurance com­
pany in certain circumstances, but con­
tained an important exception in Section 9 
sub-section 3 “This Act does not apply in 
relation to contracts and proposed con­
tracts of insurance entered into or pro­
posed to be entered in to in respect of air 
craft engaged in commercial operations”.

Some of the Plaintiffs wrote to their 
Federal Members of Parliament. As a 
result, David Hawker, the Member for 
Wannon approached the former Labor 
Attorney General and then subsequently 
the Honourable Daryl Williams when he 
became Attorney General after the elec­
tion of the Howard Government. The 
Government undertook to take the fami-
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lies representation into consideration 
when reviewing the In s u r a n c e  C o n tra c t  

A c t. As a result, in December 1996, the 
In su ra n c e  C o n tr a c t s  A c t was amended so 
that the only aircraft insurance policies 
excluded from the operation of the Act 
are commercial aircraft policies covering 
war risks.

The case raises important issues about 
insurance coverage. The tounst industry 
is one of Australia’s major export earners 
and a substantial industry in its own right. 
Many overseas visitors have travel insur­
ance which covers them for some of the 
risks that they undertake in travel. 
Australian tourists in their own country 
are less likely to have such insurance. In 
any event, many insurance policies 
exclude injuries sustained in recreational 
or other “dangerous” activities. The 
tourism industry will suffer if it does not 
ensure that its providers are adequately 
covered for insurance risks. It may even 
be an area in which the Government 
should legislate to compel insurance cover 
to be taken out.

The lesson to be leamt from the Alice 
Spnngs balloon crash for solicitors is that 
before undertaking litigation, adequate 
searches need to be made for the compa­
ny’s records, assets and insurance cover­
age. Where an investigation or an inquest 
is held, it may be possible to extract the 
information about insurance policies and 
coverage through the process of those 
enquiries and inquests. ■
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