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Equal Opportunity Itibunal of NSW (EOT) 18 of 1997
M itchell v South Sydney Junior Rugby League Club L im ited  
Terry Stern, Sydney

"T ii is recent d ec isio n  o f  the E O T  will be o f  

-L in terest to p la in t i f f  la w y e rs  f o r  a  n u m b e r  

o f  re a so n s , one b e in g  the s ig n ific a n t a m o u n t o f  

the d a m a g e s  a w a rd e d .

The applicant alleged discrimination 
on the grounds of sex and victimisation in 
the area of employment. The applicant 
was represented by Stern &  Tanner 
instructing Kylie Nomchong and the 
respondent by Heaney Richardson &  
Nemes instructing Stephen Rothman SC. 
The case was heard over 6 days in late 
1997 and judgement was delivered on 3 
February 1998.

The applicant, fundamentally, alleged 
that she was a victim of two separate cam­
paigns of verbal and physical sexual 
harassment by two employees of the 
respondent, that she made formal com­
plaints and, as a result was subjected to 
victimisation by other employees. She fur­
ther complained that the respondent took 
no effective action to prevent sexual 
harassment or victimisation in the work 
place.

The applicant relied on Section 24(1)

of the A n ti-D isc r im in a t io n  A ct 1 9 8 7  (the 
Act) and on the decision in O ’C a lla g h a n  v 
L o e d e r  &  A n o r  (1 9 8 4 )  E O C  9 2 - 0 2 4  which is 
to the effect that conduct of the nature 
complained of, i.e. unwelcome sexual 
advances, is contemplated by Section 24 
of the Act.

The applicant also argued that the 
applicant was entitled to rely on a single 
incident as constituting harassment for the 
purposes of the Section.

The EOT held (at page 32) that:- 
“ T h e p ro v is io n s  o f  S e c tio n  53 a p p ly  to 

m a k e  the re sp o n d e n t re sp o n sib le  f o r  the a c ts  

o f...its  e m p lo y e e ...w h o  v ic tim ised  the c o m ­

p la in a n t  a f t e r  sh e  m a d e  the c o m p la in ts  a b o u t 

se x u a l h a r a s s m e n t  in the w ork  p la c e  o f  the 

respon d en t. ”

The EOT further noted that:-
“even  w h ere the e m p lo y e r ...h a s  a  re lev an t 

se x u a l  h a r a s s m e n t  o r  a n ti-d isc r im in a t io n  p o l­

icy, unless the e m p lo y e r  ta k e s  a d e q u a te  a n d  

su ffic ien t s te p s  to po lice  a n d  en force  th at 

Policy, then the e m p lo y e r  is f a i l in g  in its o b lig ­

a t io n s .. .a n d  will be h eld  re sp o n s ib le ...” (at 
page 33)

Costs do not follow the event in the 
EOT. In this case, the EOT exercised its 
discretion to award costs under Section 
114(2) of the Act. The EOT accepted the 
complainant’s submission that she has 
sought the Orders on grounds of Public 
Policy which had an interest in:-

"... e n su r in g  th a t su ch  a  la rg e  w ork  p la c e  

w ith the p re d o m in a n c e  o f  w om en  in su p e r ­

v ise d  p o sitio n s be m a d e  sa fe . O n the b a s is  

th at the re lie f  so u g h t took this c a se  out o f  the 

o rd in a ry  a n d  p la c e s  a  p u b lic  p o licy  issu e  in 

the h a n d s o f  the T iib u n a l. ” (at page 34)
The EOT awarded the applicant gen­

eral damages of $30,000 for humiliation, 
intimidation, loss of weight, loss of 
appetite, loss of sleep, nervousness, aver­
sion to men, strong sense of disillusion­
ment and stress.

The EOT also ordered the payment of 
special damages for economic loss of 
$23,400 and costs of $17,500. ■

Terry Stern is a Partner at Stern & Tanner, a NSW 
Councillor for APIA and is the NSW State Editor of Plaintiff. 
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Anderson v 
Association
Stephen Roche Toowoomba

Mount Isa Basketball 
Inc

Stephen Roche

'T in 's u n re p o rte d  d e c is io n  o f  the Q u e e n s la n d  

-L C o u r t  o f  A p p e a l  h a n d e d  d ow n  on  3  

O cto b e r  1 9 9 7  m a y  b e  o f  so m e  in te rest to p e r ­

so n a l in ju ry  la w y e rs  sp e c ia lis in g  in the sp o r ts  

in ju ry  a r e n a . In a  m a jo r ity  dec ision , the 

C o u rt  fo u n d  f o r  the P la in tiff , o v e r tu rn in g  the 

d ec isio n  o f  the tr ia l ju d g e .

The Plaintiff was 22 at the time of her 
accident and had played basketball at 
school until age 15. Over those years she 
also acted as referee in a number of school 
basketball games but received no instruc­
tion in refereeing. She did not take up 
basketball again for several years until

1990 when she com menced playing 
C Grade in Mt Isa.

There was frequently an insufficient 
number of referees available and the 
appellant, amongst others, volunteered to 
referee and from that time on she refereed 
at least one game on the night on which
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she played. The appellant was to be paid 
$4.00 per game she refereed.

Whilst refereeing one such game the 
ball was thrown towards the appellants 
end of the court so she commenced to run 
backwards, whilst keeping her eyes on the 
play, and whilst doing so she fell and suf­
fered breaks to both wrists.

The Court of Appeal had no trouble 
establishing the existence of a duty of care 
as the appellants relationship with the 
respondent resembled one of employer 
and employee requiring a safe system of 
work. On the basis of evidence before the 
trial judge the majority also found the risk 
of injury to be plainly foreseeable.

Davies JA and Demack J determined 
the main factors to be considered in con­
sidering whether there was a breach of the 
duty include the magnitude of the risk, the 
degree of probability of its occurrence, the 
expense and the difficulty and inconve­
nience of taking alleviating action. The 
alternative system was identified as clear 
instruction by the respondent to the 
appellant of the dangers of running back­
wards. Mrs Wright, a more experienced 
referee, gave evidence that in her younger

days, she used to run backwards and 
another much more experienced referee 
said to her “if you don’t want to hurt your­
self stop running backwards”. She took 
that advice and, on the evidence before the 
trial judge, so to would have the appellant, 
had she been advised of the danger of 
running backwards.

Perhaps the learned trial judge 
thought that not only the risk of running 
backwards but the greater safety of run­
ning sideways were so obvious to anybody 
in the appellants position that it was not 
unreasonable on the respondents behalf to 
fail to provide instruction about that. 
Their Honours felt, however, that it was 
one thing for a person such as the appel­
lant, in the course of a rational discussion 
about the possible danger of running 
backwards to appreciate that danger and 
advert to the possibility that running side­
ways is a safer alternative. It is quite 
another for such a person in the absence of 
any such prior discussion or instruction, 
to advert to that danger and the way to 
avoid or minimise it, when in the heat of 
the game she is required to move quickly 
away from the play whilst keeping her

attention on the play.
The Court of Appeal held that, having 

regard to the inexperience of the appellant 
and her obligation to concentrate her 
attention on the play whilst positioning 
herself, a reasonable person in the position 
and with the knowledge of the respondent 
would have provided some instruction 
along the lines which Mrs Wright received. 
It followed that the respondent in the cir­
cumstances was negligent in failing to give 
that instruction and that that negligence 
caused the appellants injuries.

Mackenzie J in dissent was of the view 
that it would be setting the level of the 
duty of care too high to require the 
respondent to warn a person with the 
plaintiffs background that there were dan­
gers associated with running backwards. 
His Honour was therefore of the opinion 
that the appeal should be dismissed.

The Appeal was allowed with 
costs. ■

Stephen Roche is a Partner at Shine Roche McGowan 
and is a National Councillor and the Queensland State 
Secretary of APLA Phone 07 4638 5777, 
fax  07 4638 5481, em ail law@shine.com.au

The limits of practice directions
Palm er Tube Mills (Aust) P ty Ltd  & A nor v Sem i Sem i 
Transport Accident Commission & A nor v D avid M ark  S tre icher 
Transport Accident Commission & A nor v P e te r Aust 
Geoff Coates, Warrnambool

The V ic to rian  C o u r t  o f  A p p e a l, in a  m a tte r  

w hich ca n  be  c a lle d  S e m i S e m i  h a d  to 

co n sid e r  w h eth er P ra c t ic e  D ire c tio n s  m a d e  by 

the C o u n ty  C o u r t  w ere  in b re ach  o f  its ow n 

rules o r  d e n ie d  n a tu r a l  ju s t ic e .

For many years it has been necessary 
for Plaintiffs to show that they have a 
“serious injury” before they can take com­
mon law action, where their injuries 
attracted the provisions of the statutory 
compensation schemes for motor vehicle 
accidents and work injuries. Serious 
injuries are demonstrated when there is a 
greater then 30% impairment when 
assessed under the second edition of the

A m e r ic a n  M e d ic a l  A s s o c ia t io n  G u id e  to 

P e rm a n e n t Im p a irm e n t  or where the injury 
otherwise fits the criteria set out descrip­
tively in the serious injury definitions.

Both schemes allow for determination 
of the serious injury issue by the Courts. 
This can be done either by normal sum­
mons or by an Originating Motion. In leg­
islation commencing 12 November 1997 
the Kennett Government introduced 
amendments which prohibited Common 
Law actions being made for work injuries 
which occurred after 12 November 1997 
and provided a deadline of 12 November 
2000 for the issuing of common law pro­

ceedings for all injuries that occurred prior 
to that date.

There are already serious delays in 
applications before the Court for serious 
injury and the amendments caused a fur­
ther influx of cases and created anticipa­
tion of a considerably larger number of 
applications being made in the future.

The County Court became concerned, 
as were most practitioners, that the Court 
would be unable to deal with the volume 
of serious injury applications by the dead­
line set by the Government. This would 
mean that many workers maybe deprived 
of an opportunity to claim damages. ►
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