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In troduction

Th e  S u p r e m e  C o u r t  o f  Q u e e n s l a n d ,  d e l i v e r -  

i n g j u d g m e n t  o n  a  t r a g ic  c a s e  in v o lv in g  th e  

d e a t h  o f  a  s c h o o l c h i ld  in  n o r t h e r n  N e w  S o u t h  

W a le s ,  h a s  s e t  a  f r e s h  a n d  im p o r t a n t  p r e c e d e n t  

o n  t h e  d u t y  o f  c a r e  o w e d  to  s c h o o l  c h i ld r e n  a n d  

p a r e n t s  b y  s c h o o l  b u s  o p e r a t o r s  a n d  d n v e r s .

F o r the  first tim e  a sch o o l b u s  o p e ra 

to r  h a s  b een  su ccessfu lly  su e d  for failing to  

exercise  reaso n ab le  care  for th e  safety o f a 

sch o o l ch ild  u n d e r  its  su p erv isio n .

T h e  C o u rt a lso  h e ld  th a t th e  d e a th  o f 

a sch o o lg irl w h o  ra n  from  a sch o o lb u s , 

w ith o u t b e in g  g iven  a w a rn in g  by  th e  d r i

ver, in  search  o f h e r  y o u n g e r s is te r w h o  

h a d  b een  refused  access to  the  b u s  b ecau se  

sh e  d id n ’t have h e r  b u s  p ass  w ith  her, w as 

c au sed  by  the  fault o f  th e  o w n e r a n d  d r i

ver o f th e  veh ic le  [the bus] in  th e  u se  a n d  

o p e ra tio n  o f th e  veh ic le  [as a sch o o l bus] 

as req u ired  b y  S ec tio n  9 o f the  M o t o r  

A c c id e n t s  A c t  ( N S W ) .

T h e  case also a p p e a rs  to  have set a 
n e w  reco rd  for d am ag e s  fo r n e rv o u s  sh o c k  

in  Q u e e n s la n d .

Facts
O n  W ed n esd ay  1 7 th  N o v e m b e r 1993 , 

K erryn  Scrase, ag ed  10 years , a n d  h e r

y o u n g e r sis te rs  L aura aged  8, a n d  M ichelle 

aged  6, set off from  h o m e  for th e  5 m in u te  

w a lk  to  th e  sch o o l b u s  s to p  as th ey  h ad  

d o n e  h ab itu a lly  for the  w h o le  o f th a t 

sch o o l year.

T hey  a rrived  at the  at th e  section  of 

K ingston  D rive, B anora P o in t in  N o rth e rn  

N ew  S o u th  W ales, w h ere  th e ir sch o o l b u s 

w o u ld  s to p  to  collect th em  an d  take th em  

to th e ir schoo l at Tweed H eads. T here  w ere 

ch ild ren  also w aiting  o n  the  o th e r  side of 

the  road  to  ca tch  a n o th e r  sch o o l bus.

T he Surfside  School Bus p u lle d  u p  

a n d  th e ir  reg u la r driver, w h o m  th ey  k n e w  

as H enry, s ta rte d  ch eck in g  for th e  g irls’ 

sch o o l b u s  p asses as h e  d id  every  day. H e 

c h eck ed  for th e ir  passes ev en  th o u g h  he  

w as aw are  th e  girls all h a d  o n e  as h e  h ad  
b e e n  ta k in g  th e m  to  sch o o l reg u la rly  

th ro u g h o u t th a t year.

As L aura h o p p e d  o n  th e  b u s  she 

realised  th a t she  h ad  left h e r  sch o o l b u s  

p ass  at h o m e. H en ry  assu red  h e r she  w as

n ’t a llo w ed  o n  the  b u s  w ith o u t it, so  L aura 

a sk ed  if she  c o u ld  go h o m e  a n d  get it. 

H en ry  w as ab le  to  issue h e r w ith  a fo rm  of 

co u rte sy  pass w h ich  w o u ld  have a llow ed  

L aura to  travel to  sch o o l b u t in s tead  he 

ch o se  to  fo llow  the  stric t le tte r o f h is

e m p lo y e r’s b u s  pass po licy  w h ic h  w as “n o  

p ass  n o  trav e l”. H e se n t L aura  o n  h e r w ay  

across b u sy  D arlin g to n  D rive to  get th e  

b u s  p ass  h e  a lready  k n e w  sh e  had .

T im e p a sse d  a n d  L au ra  failed  to  

re tu rn . N a tu ra lly  th e  o ld e r siste r K erryn 

becam e c o n c e rn e d  for h e r  siste r an d  asked  

H en ry  if she  co u ld  go to  find  Laura. H en ry  

sa id  she co u ld . She w o u ld  hav e  to  be q u ick  

because  th e re  w as a b u s  load  o f sch o o l c h il

d re n  w a itin g  to  be tra n sp o rte d  to  school.

U n fo rtu n a te ly  H e n ry  failed to  w a rn  

K erryn  th a t th ere  w as a m o to r  veh ic le  

a p p ro a c h in g  th e  b u s  from  b e h in d  at a d a n 

g ero u sly  fast sp e e d  for an y  v eh ic le  to  be 

a p p ro a c h in g  a sch o o l b u s . H e n ry  w o u ld  

have  seen  the  ca r in  h is  rea r v is io n  m irro r 

h a d  h e  lo o k ed . In d e e d , H e n ry  failed to  

give K erryn  a n y  w a rn in g  to  exercise care 

w h e n  c ro ss in g  th e  ro ad , ev en  th o u g h  he  

gave ev id en ce  th a t h e  a p p re c ia te d  the  risk  

a n d  h a d  p rev io u sly  ad v ised  o th e r  c h ild re n  

n o t to  cross in  fron t o f th e  sch o o l bus.
K erryn  raced  o u t in  fron t o f th e  b u s  to  

cross th e  ro ad  an d  w as h it b y  a Mr. Lynch 

w h o  w as d riv in g  at a p p ro x im a te ly  60  to 

65  k ilo m e tre s  p e r h o u r  as he  p assed  th e  

b u s. K erryn  suffered  h o rr ify in g  a n d  u l t i 

m a te ly  fatal in ju ries.
A
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S o o n  a fte rw ard s  L aura  re tu rn e d  to  the  

b u s  to  adv ise  th e  d riv e r th a t h e r  m o th e r  

h a d  d ec id e d  to  tak e  h e r  to  sch o o l. A s she 

a rr iv ed  o n  th e  scen e  she  w as co n fro n ted  

w ith  h e r  s is te rs  b o d y  ly in g  o n  th e  roadw ay. 

K e rry n ’s p a re n ts , Jeffrey a n d  C aro l Scrase, 

a lso  a rr iv ed  a t th e  scene  w ith in  m in u te s . 

K erryn  w as still alive w h e n  th ey  arriv ed  

b u t  u n c o n s c io u s . K e rry n  d ie d  as sh e  

a rr iv ed  at h o sp ita l.

Jeffrey a n d  C arol Scrase b ro u g h t an  

ac tio n  for n e rv o u s  sh o c k  ag a in s t Surfside  

Bus L ines for its n eg lig en t b u s  pass policy, 

ag a in s t th e  b u s  d r iv e r  H e n ry  Ja rv is  fo r fail

u re  to  w a rn  K erryn , a n d  ag a in s t the  d riv e r 

o f th e  car.

T h e  a c t io n s  w e re  h e a rd  to g e th e r  

before  M r Ju s tic e  A m brose  in  th e  S u p rem e  

C o u rt of Q u e e n s la n d  at B risbane d u r in g  

th e  w eek  c o m m e n c in g  9 th  M arch  1998. 

H e reserv ed  h is d ec is io n  h a n d in g  it d o w n  
on  th e  3 rd  A pril 1998 .

Liability of car driver
H is L lo n o u r h a d  n o  h e s ita tio n  in  fin d 

in g  th e  ca r d riv e r neg ligen t. H e said  th a t to 

d riv e  p ast the  s ta tio n a ry  sch o o l b u s  at an 

a d m itte d  sp e e d  o f 6 0  to  65  k ilo m e tre s  p e r 
h o u r  w as n eg lig en t.

In fact, u n d e r  cro ss  e x a m in a tio n  from  

D en n is  W h e e la h a n  Q C , C o u n se l for the  

p la in tiffs , th e  d r iv e r  a d m itte d  th a t d riv in g  

p as t th e  s ta tio n a ry  b u s  at th e  sp e e d  h e  w as 

d o in g  w as a “grossly  d a n g e ro u s  ac t”.

H is H o n o u r  sa id  the  d riv e r sh o u ld  

have foreseen  th a t a ch ild  m ig h t ru n  o u t in 

fron t o f  th e  b u s  w h ic h  is p rec ise ly  w h a t 

h a p p e n e d . He fo u n d  th a t K erryn  w as d is 

trac ted  at th e  tim e  w h ic h  c o u ld  be  e x p e c t

ed  g iven  th e  c irc u m sta n c e s  a n d  th a t c h il

d re n  o ften  b ecam e  d is tra c te d  in  d an g e ro u s  

c ircu m stan ces .

H is H o n o u r  a p p o r t io n e d  lia b ility  
ag a in s t th e  ca r  d r iv e r  a t 6 0  p e r cen t.

Liability of bus driver
H is H o n o u r  n o te d  from  th e  b u s  d r i

v e r’s o w n  a d m iss io n s  in  ev id en c e  th a t:-  

• H e to ld  L au ra  th a t sh e  w o u ld  hav e  to

go h o m e  a n d  get h e r  b u s  p ass because  

h e  c o u ld n ’t let h e r  o n  w ith o u t it,

• He w as aw are  o f th e  p ro p en s ity  of 

sch o o l c h ild re n  to  ru n  across th e  road 
w ith o u t lo o k in g  properly , an d  th a t

• He d id  n o t w a rn  K erryn

H is H o n o u r  h e ld  th a t th e  d riv e r w as in 

b re a c h  o f an  o b lig a tio n  to  w arn  K erryn o f 

th e  a p p ro a c h  o f th e  o n c o m in g  car a n d  to  

be  careful c ro ssin g  th e  road . He m u s t have 

k n o w n  sh e  w as a n x io u s  to  sp eed  u p  the  
re tu rn  o f h e r  y o u n g e r  sister.

He sta ted  -

“In m y  v ie w  th is  is a  c a s e  in w h ic h  th e  

b u s  d r i v e r  w a s  c l e a r l y  u n d e r  a n  o b l ig a t io n  

b e c a u s e  o f  t h e  r e l a t i o n s h i p / p r o x i m i t y  b e t w e e n  

h im  a n d  t h e  c h i ld  K e r r y n ,  to  w a r n  h e r  to  t a k e  

c a r e  a n d  in p a r t i c u la r ,  t o  b e  c a r e fu l  o f  th e  

a p p r o a c h i n g  v e h ic l e  w h ic h  s t r u c k  h er , o f  w h ic h  

h e  o u g h t  t o  h a v e  b e e n  a w a r e . ” (page 9)

T he b u s  c o m p a n y  w as held  to  be v ic
ario u sly  liab le for th e  neg ligence  o f its d r i

ver in  failure to  w a rn .1

Liability of the bus com pany
H is H o n o u r h e a rd  ev id en ce  :

• O f th e  b u s  c o m p a n y ’s po licy  at the  

tim e th a t u n le s s  s tu d e n ts  p ro d u c e d  

“e ith e r a sch o o l b u s  pass , p ro p e r  fare, 

w eek ly  tick e t o r  sch o o l travel a u th o r i

ty  travel w ill be  re fu se d ”.

• T h a t th e  b u s  c o m p a n y ’s po licy  w as 

c h an g ed  less th a n  a m o n th  after the  

d ea th  o f K erryn  so  th a t “In  every  case, 

travel to  o r  from  sch o o l will be m ad e  

availab le to  all s tu d e n ts ”.

• F ro m  a sch o o l teach er, a p a ren t a n d  a 

sch o o lch ild  c o n c e rn in g  th e  refusal of 

the  d riv e r H en ry  to  a llow  sc h o o lc h ild 

ren  o n  h is  b u s  w ith o u t a pass.

H is H o n o u r h e a rd  n o  ev id en ce  from  

th e  b u s  c o m p a n y  o r d riv e r on  the  issue. 

H is H o n o u r  h e ld  (at page 18):- 

“In  m y  v ie w  th e  p o l i c y  o n  its  f a c e  a n d  

w ith o u t  a n y  e x p l a n a t i o n  f r o m  e i t h e r  th e  f i r s t  

o r  s e c o n d  d e f e n d a n t  w a s  a  g r o s s l y  u n r e a s o n 

a b l e  o n e  w h ic h  p u t  s c h o o l  c h i ld r e n  o f  t e n d e r  

y e a r s  a t  u n n e c e s s a r y  r i s k ”.

T he first a n d  sec o n d  d e fe n d a n ts  c o n 

te n d e d  th a t th ey  w ere ob lig ed  to co m p ly  

w ith  R e g u la tio n  3 4  o f  th e  P a s s e n g e r  

T r a n s p o r t  R e g u la t io n s  1 9 9 0  (N SW ) w h ic h  

p ro v id es th a t “W h e n  an y  p assen g er in  a 

b u s  in d ica tes  to  the  d riv e r h is o r h e r desire  

to  leave the  b u s ...th e  d riv e r m u s t a llow  the  

p assen g er to  leave ...the  b u s ”.

H is H o n o u r  referred  to  th is as a “r a t h e r  

u n m e r i t o r i o u s  p o i n t ” an d  sa id  :-
“M o s t  p a r e n t s  o f  y o u n g  c h i ld r e n  I t h in k  

w o u ld  b e  a p p a l l e d  a t  th e  p r o s p e c t  o f  t h e  d r i v e r  

o f  a  s c h o o l  b u s  b e in g  o b l i g e d  u n d e r  p e n a l t y  o f  

c r im in a l  s a n c t i o n  to  a l l o w  y o u n g  c h i ld r e n  to  

d i s e m b a r k  f r o m  th e  s c h o o l  b u s  w h e n  e v e r  th e y  

s o u g h t  to  d o  s o . . . ” (page 21 )

T he Ju d g e  sta led  th a t in h is view  the  
re la tio n sh ip  b e tw een  th e  sch o o l ch ild ren  

an d  th e  b u s  c o m p a n y  a n d  d riv e r im p o sed  

a d u ty  on  th e  b u s  c o m p a n y  an d  its d riv e r 

to  take  p re c a u tio n s  a n d  av o id  im p le m e n t

ing  th e ir  stric t po licy  o f e x c lu d in g  schoo l 
ch ild ren  from  the  b u s. H e fo u n d  th a t the  

b u s  c o m p a n y ’s d u ty  o f care  to  th e  p lain tiffs 

w as n o t to  su b jec t any  o f th e ir  c h ild ren  to 

an y  avo id ab le  o r u n n e c e ssa ry  risk o f d e a th  

o r injur)'.

H is H o n o u r h e ld  th a t n o t o n ly  w as the  

b u s c o m p an y  v icariously  liable for the  n eg 

ligence o f its d riv e r b u t th a t the  co m p a n y  

w as d irec tly  liable in neg ligence b ecau se  of 

the  fo rm a tio n  an d  im p le m e n ta tio n  o f the  

b u s pass policy. H is H o n o u r  h e ld  th a t it 

w as a n  u n reaso n ab le  p o licy  th a t u n n e c e s 
sarily  p u t little schoo l c h ild re n  at sign ifi

can t risk  o f injury. H e s ta ted  th a t if the  

im p le m e n ta tio n  o f th e  po licy  h ad  n o t 

o ccu rred  th e n  the  w h o le  so rry  ev en ts  of 

the  day  w o u ld  n o t have o ccu rred . Both 

L aura  an d  K erryn  w o u ld  have s im p ly  

stay ed  o n  th e  b u s  an d  p re su m ab ly  been  

de livered  safe an d  so u n d  to  th e ir  schoo l.

T he  Ju d g e  said th a t it w as clearly  fore

seeab le th a t K erryn  w o u ld  be m o tiv a ted  to  

w an t to  leave the  b u s  to  investigate  any  

delay  in h e r  s is te r re tu rn in g  to  th e  b u s  an d  

th a t th is  m u s t have b een  w ith in  the  rea
so n ab le  c o n te m p la tio n  o f th e  b u s  d riv e r 

w h en  he refused  to  p e rm it L aura on  the  

b u s  w ith o u t h e r  pass .2
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