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A plaintiff lawyer’s guide to
litigating children’s injuries
Dr Keith Tronc, Brisbane

W hen children injure children
f  y o u  a r e  r e p r e s e n t in g  a n  in ju r e d  c h i ld ,  t h e  

a g e  o f  t h e  o t h e r  c h i ld  w h o  h a s  c a u s e d  th e  

in j u t y  is o f  c r u c i a l  i m p o r t a n c e ,  w h e n  y o u  a r e  

p la n n i n g  y o u r  p l a in t .  I f  t h e  e r r a n t  c h i ld  is t o o  

y o u n g  to  h a v e  f o r e s e e n  th e  c o n s e q u e n c e s  o f  

w h a t  h e  o r  s h e  h a s  d o n e ,  th e n  th a t  c h i ld  c a n 

n o t  b e  l i a b l e  in  n e g l ig e n c e .

If the child is also too young to form 
an intention to cause injury, then personal 
trespass as a cause of action will also be 
futile. However, it is fair to say that chil
dren may be held liable in trespass at a 
younger age than when negligence is able 
to be established, so factor that point into 
your planning. (See E l l is  v D ’A n g e lo

(1953) 253 P 2d 675, where it was held 
that a U.S. infant aged 4 was capable of 
intending an assault and was therefore 
liable in trespass, even though he could 
not appreciate the wrongfulness of the 
behaviour and could not be liable in neg
ligence.) See also H o g a n  v G il l  (1992) Aust 
Torts Reports 81-182, involving a six year 
old shooting a four year old in the head.

The leading case is M c H a l e  v W a t s o n

(1964) 111 CLR 384, where Master Barry 
Watson aged 12 years threw a home-made 
metal dart which struck Miss Susan 
McHale, aged 9 years, in the eye, after 
bouncing off a post.

The claim against the boy Watson was 
made on the basis that the dart was 
thrown with the intention to hit the girl 
McHale and alternatively that the boy was 
negligent in throwing the dart as he did. 
Mr Justice Windeyer held that the plaintiff 
could not succeed in trespass if what the 
defendant Barry Watson did was without 
any intent that the dart should hit the girl, 
and without negligence on his part.

Can you sue the parents of the  
offending child?

No, not unless the parents have incit
ed their child to carry out the offence, or

played some active role in the misconduct 
of their child, participating in it, directing it, 
or ratifying the wrongful behaviour. In 
M c H a l e  v W a t s o n ,  there was an unsuccessful 
claim against the father of the boy Watson, 
on the basis that the father had neglected to 
exercise due care and control of the actions 
of his son, having himself made the dart 
and having also made himself responsible 
for the payment of most of the plaintiffs 
hospital and medical expenses.

There is no principle of vicarious lia
bility applying to the parents of the child 
who has injured another person. The par
ents direct liability for the injury must be 
established either in negligence, or in 
breach of some statutory duty.

In S m i th  v L e u r s  (1945) CLR 256, a 
boys eye was injured by a stone fired from 
a shanghai by another boy. The parents 
had taken “all the precautions that could 
reasonably be expected” with their previ
ous warnings to their son about the dan
gers of shanghais and the need for careful 
use of the implement. Latham CJ said that 
it would have been an “impracticable and 
unreasonably high standard of parental 
duty” to have confiscated or completely 
prohibited the weapons use (at 260).

His Honour said at 259, while point
ing out that parents are generally not liable 
for their childrens torts, unless those chil
dren are acting within authority as ser
vants or agents:

“A p a r e n t  a s  s u c h  is n o t  r e s p o n s ib l e  f o r

th e  t o r t s  o f  h is  c h i ld ,  t h o u g h ,  i f  t h e  c h i ld  is h is  

s e r v a n t  o r  a c t s  w ith  h is  a u t h o r i t y ,  t h e  p a r e n t  

w ill  b e  l i a b l e  a s  h is  e m p l o y e r  o r  p r in c ip a l .  B u t  

a  p e r s o n  w h o ,  a s  a  p a r e n t ,  h a s  t h e  c o n t r o l  o f  a  

c h i ld  is r e s p o n s ib l e  f o r  n e g l ig e n c e  in  t h e  e x e r 

c i s e  o f  t h a t  c o n t r o l  i f  in ju r y  r e s u l t s .”

Parents, children, and firearm s
A case where parents were held liable 

in negligence and also in breach of statu
tory duty, having supplied their 15 year
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old son with a firearm against the law, and 
where his younger friend was injured, was 
P a s k  v O w e n  [1987] 2 QdR 421.

Some English firearm injury cases, 
where the courts have closely examined 
the level of control exerted by parents over 
their childrens use of an inherently dan
gerous object, in determining whether the 
parents were negligent or not, have been:
a) N e w t o n  v E d g e r l e y  (1959) 3 All ER 337
b) D o n a ld s o n  v M c N iv e n  (1952) 2 All ER

691
c) G o r l e y  v C o d d  (1966) 3 All ER 891.

The situation is markedly different in
the U.S.A., where 42 states have enacted 
laws making parents responsible in some 
way for their childrens criminal offences. 
Seventeen states make parents criminally 
liable, with fines and custodial sentences. 
California’s “anti-gang” law provides 
penalties of up to twelve months’ jail and 
$2,500 fines for parents’ inadequate 
supervision of their children’s behaviour 
while Arkansas has a parental-responsibil
ity law which can order parents to attend 
for “responsibility training”. Criminal 
prosecution can be brought against 
Arkansas parents whose “gross neglect of 
parental duty” can be shown to have led to 
their child's criminal acts. About twenty 
states have “child access prevention laws” 
which hold parents accountable if they 
allow guns to fall into children’s hands. 
Doubtless the number of U.S. states with 
parent responsibility legislation will soon 
dramatically increase, in the wake of the 
Jonesboro Arkansas schoolboy-sniper 
massacre of 1998.

W hat is the standard of care in the  
negligence of child defendants?

If a defendant child can be shown to 
have had sufficient age to have foreseen 
the consequences of his or her particular 
conduct in the given circumstances, and if 
negligence is the plaintiff’s cause of action,
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then the standard of care to which the 
defendant chi.d must conform is the stan
dard appropriate for children of the same 
age, intelligence and experience. (see 
Mc H a l e  v W a t s o n , per Owen J, at 231, and 
G r i f f i t h s  v W o o d  (1994) Aust Torts Reports 
81-274.)

W ho brings the action on behalf of your 
injured plaintiff child?

If your client is a legal infant, under 
the age of 18 years, action is brought on 
the injured child’s behalf by his or her next 
friend, often a parent. You will usually 
need to draw up and file a “next friend cer
tificate” together with your plaint.

C hildren ’s in jures - setting back the hands of 
the s ta tu te -b ar clock

If one chi d injures another child, civil 
action may be possible against the wrong
doer, but it wll probably be a Pyrrhic vic
tory. The defendant will usually have no 
assets to pay tie damages awarded. So the 
usual plaintiff strategy will be to identify, if 
possible, sone adult whose inadequate 
and negligeni supervision led to or per
mitted the conduct o( the misbehaving 
minor. Sue tie adult instead, because the 
adult is like!/ to have personal assets, 
insurance, or sometimes even the benefit 
of an employers vicarious liability. [See 
C l a r k e  v B e th n a l  Green Borough Council 
(1939) 55 TLA 519. Here, a 13 year old 
girl was inju'ed at a public swimming 
pool. She was standing on the spring
board prepariig to dive. Another child, 
holding onto ihe under part of the spring
board, sudderly let go and the intending 
diver was thnwn on to the edge of the 
pool and injured. No use suing the 
offending child here, so the Council, the 
owners of the pool, were sued instead 
(unsuccessful!/).]

An alternative strategy for the plaintiff 
lawyer representing a child injured by 
another child is to wait until the defen
dant does hav'e the necessary assets to 
make suing worthwhile. This originally 
happened in l u b n e r  v S t o k e s  (1952) SASR 
1, where a toy aged nine de-eyed the 
plaintiff child aged eleven, by throwing a 
steel-nibbed p;n at him in a school class
room. Proceelings to recover damages 
were not conmenced for thirteen years, 
when the defeudant did now have worth
while assets fcr pursuit. That case was in

the days when the age of majority was 21. 
Now, of course, adulthood is a status 
acquired at 18 years. The litigation rule 
for injured children is that the three year 
statute of limitations only operates to bar 
actions, three years after the plaintiff has 
reached 18 years.

Will dam ages fo r your injured child plaintiff 
be reduced on the basis of contributory  
negligence?

Probably not. Children are younger, 
less experienced, more wilful, more curi
ous, and less able to understand the rami
fications of their actions or the potential 
risks involved, than are adults. 
Sometimes, for example in schools, they 
engage in conduct under the direct orders 
or directions of persons in authority, such 
as teachers. In R a m s a y  v L a r s e n  (1964) 
111 CLR 16, damages for a schoolboys 
injuries, sustained when falling out of a 
schoolground tree which he had climbed 
in direct contravention of school rules, 
were held not to require reduction on the 
grounds of contributory negligence, 
because a teacher had ordered him to 
retrieve school keys lodged in the tree 
through horseplay, instead of ordering him 
down immediately.

Children injured a t school
Children are statutorily required to 

spend many of their childhood years at 
schools. It is during those years and at 
those places that a great many of the liti
gated injuries occur.

A primary or personal duty of care 
can rest upon several parties within the 
school system: individual teachers, the 
school principal, and the school authority 
itself. In government schools, it will usu
ally be the Minister for Education.

Individual teachers may be liable to 
an injured pupil, but which particular 
teacher will depend on all the circum
stances, including the organisation of 
responsibilities within the school. An 
individual teacher may have been given 
responsibility for supervising a particular 
class, excursion, or playground activity, 
but in some cases it may be difficult for the 
plaintiff to establish causation, because the 
accident or injury was “a thing of the 
moment” (Gow v G l a s g o w  E d u c a t i o n  

A u t h o r i t i e s  [1922] S.C. 260, 266) or “hap
pened in a flash” (C l a r k  v M o n m o u t h s h i r e

C o u n t y  C o u n c i l  (1954) 52 L.G.R. 246, 248 
per Denning L.J., or “happened suddenly 
and unexpectedly” per Morris L.J. at p. 
250). As Hodson L.J., quoting the trial 
judge in R ic h  v L o n d o n  C o u n ty  C o u n c i l  

(1953) 2 All E.R. 376, 380 stated, “One 
can supervise as much as one likes, but 
one will not stop a boy being mischievous 
when ones back is turned. That, of course 
is the moment he chooses for being mis
chievous.” By contrast, however, in 
B e a u m o n t  v S u r r e y  C o u n t y  C o u n c i l  (1968)
66 L.G.R. 580, an accident resulted from 
horse play which had lasted some seven to 
eight minutes before the plaintiff was hit. 
The court held that under an adequate 
system of supervision, the horse play 
would have been stopped immediately, or 
at least within two or three minutes and 
the accident would never have occurred 
(at 587). Such “but for” tests of causation 
are often difficult to apply, as it involves 
considering whether the hypothetical 
presence of some precaution would more 
probably than not have affected the final 
outcome. It can often be difficult to prove 
that reasonable action by a particular 
teacher would have avoided injury to the 
plaintiff. In most cases, it would usually 
not be good plaintiff strategy to proceed 
only against particular teachers.

Because a teacher (or even the school 
principal) is likely to be a “man of straw”, 
an injured pupil is usually best served not 
by seeking relief primarily from them. A 
better and more usual strategy is choosing 
to sue the school employing authority, also 
thereby consequently bringing the insurer 
on to the scene, in the case of non-govern
ment schools.

The school principal is likely to be 
responsible for a broader range of educa
tional and managerial matters, such as the 
allocation of responsibilities in respect of 
teaching, supervision, safe premises, etc.
In G e y e r  v D o w n s  (1978) 52 A.L.J.R. 142, 
the principal was held negligent for failing 
to make sufficient provision for the super
vision of a pupil who had been permitted 
to enter school premises before the com
mencement of the daily routine. In 

J a c k s o n  v T h e  L o n d o n  C o u n t y  C o u n c i l  

(1911) 28 T.L.R. 66, the principal was 
found negligent for leaving unguarded a 
quantity of lime which had been left by a 
contractor in the playground. Because an 
employer is liable in a master-servant rela- ►
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tionship for the torts of its employee, a 
pupil who establishes negligence on the 
part of either a teacher or a school princi
pal may therefore claim against the school 
authority, provided the negligence 
occurred in the course of the teachers or 
the principals employment as a servant of 
the school authority.

“Negligence is, in every case, a ques
tion of fact. In no case can the answer to 
that question be lound in words, however 
eloquent, uttered by Judges, however emi
nent, about the facts of some other case.” 
(Per Windeyer J. in S u n g r a v u r e  P ty  L t d  v 
M e a n t  (1964) 110 C.L.R. 24 at p37.) A 
famous quotation, which is of particular 
relevance to plaintiff planning in actions 
for injured children.

In R a m s a y  v L a r s e n  (1964) 111 C.L.R. 
16, 28 Kitto J. said, “In the absence of a 
special arrangement to the contrary, it is, I 
think, the necessary inference of fact from 
the acceptance of a child as a pupil by a 
school authority, whether the authority be 
a government or a corporation or an indi
vidual, that the school authority under
takes... to give the child a reasonable care.” 
The duty of care owed to pupils has two 
main aspects. The first is the duty to pro
vide adequate supervision. A conse
quence of failing to fulfil this duty is that a 
pupil may be injured by a fellow pupil. 
The second is the duty to provide safe and 
suitable premises and equipment. A con
sequence of failing to fulfil this duty is that 
pupils may injure themselves, e.g. by run
ning into a dangerous glass door, walking 
on a slippery floor, using a defective 
swing, drinking from unsafe drinking 
facilities, etc. This second aspect of the 
duty of care may combine with the first, 
for example, where an unsupervised pupil 
swings on a dangerous door. As the 
reported cases show, other heads of duty 
may also be relevant, such as occupiers 
duties and statutory duties.

In addition to the potential defen
dants already mentioned, a “stranger” to 
the teacher/pupil relationship may also 
owe a duty to the pupil, for example, dri
vers of vehicles, manufacturers of educa
tional products, and occupiers of premises 
outside the school.

The basis of the duty of care: the  
te ach er/p u p il relationship

One usual test for liability is foresee

ability of risk and injury. All persons owe 
a duty to all foreseeable victims of their 
careless acts or omissions. They owe a 
duty to their “neighbours” as that word 
was used in Lord Atkins sense, in the 
famous D o n o g h u e  v S t e v e n s  “snail in the 
bottle” action. In the case of pupils, the 
duty of the teacher depends not merely on 
the foreseeability of injury, but primarily 
on the relationship between the parties. In 
the teacher - pupil relationship, “the exis
tence of the requisite duty of care may 
properly be considered to exist prior to 
and independently of the particular con
duct alleged to constitute the breach of 
that duty...The duty springs from the rela
tionship itself’. (R ic h a r d s  v S t a t e  o f  

V ic t o r i a ) [1969] VR. 136 at 140).

Standard of care
In determining whether there has 

been a breach of duty, consider first the 
standard of care demanded of the teacher 
or school authority. That standard of care 
is regarded today as much higher than that 
of a “reasonable parent”. In G e y e r  v D o w n s  

the reasonable parent analogy was 
described as “somewhat unreal in the case 
of a school master, who has charge of a 
school with some 400 children, or a mas
ter who takes a class of 30 or more chil
dren. What may be a useful guide applic
able to a village or small country school 
cannot be of direct assistance in the case of 
a large city or suburban school.” (1978 52 
A.L.J.R. 142 at 147 per M u r p h y  &  A ic k in

J J . )
Although high, the standard of care is 

not absolute. As Lord Reid said in 1995: 
“There is no absolute duty; there is only a 
duty not to be negligent”. 
( C a r m a r t h e n s h i r e  C o u n t y  C o u n c i l  v L e w is  

[1955] A.C. 549 at 566). This view has 
been confirmed in Australia. “It is no t... a 
duty of insurance against harm but a duty 
to take reasonable care to avoid harm.” 
( R ic h a r d s  v T h e  S t a t e  o f  V ic t o r i a  [1969] VR. 
136 at 138; V ic t o r i a  v B r y a r  (1970) 44 
A.L.R. 174 at 175).

Factors relevant to  breach - foreseeability
The High Court has held that a “risk 

of injury which is remote, in the sense that 
it is extremely unlikely to occur, may nev
ertheless constitute a foreseeable risk. A 
risk which is not far-fetched or fanciful is 
therefore foreseeable”. (W y o n g  S h i r e

C o u n c i l  v S h ir t  (1980) 54 A.L.J.R. 283 at 
286 per Mason J.)

Given the mischievous tendencies of 
young children, the reasonable teacher is 
able to foresee fairly bizarre possibilities. 
Lord Esher stated that the teacher, “was 
bound to take notice of the ordinary 
nature of young boys, their tendency to do 
mischievous acts and their propensity to 
meddle with anything that came their 
way”. (W il l i a m s  v L a d y  (1893) 10 T.L.R. 
41 at 42). Children are mischievous not 
only in their tendency to do deliberately 
mischievous acts, but also in their inabili
ty to fully comprehend the consequences 
of what they do (E d g e c o c k  v T h e  M in is t e r  f o r  

C h i ld  W e l f a r e  [1971] 1 N.S.WL.R. 751 at 
page 758). As the foreseeability test has 
been so relaxed in its recent applications, 
chances of a courts ruling a risk of injury 
unforeseeable in the school setting are fair
ly slim.

In school injuries, liability and negli
gence do not depend upon “The capacity 
of a reasonable man to foresee damage of a 
precise and particular character, or upon 
his capacity to foresee the precise events 
leading up to the damage complained of' 
( C h a p m a n  v H e a r s e  (1961) 106 C.L.R. 112 
at 121). In a school accident, the test will 
often be of the type: “a risk of injury of 
some kind to someone, as a result of dis
obedient horseplay or foolhardiness in the 
absence of supervision” (B i l l s  v S.A. (1982) 
32 S.A.S.R. 312 at 319).

The fact that a school injury has been 
foreseeable does not mean that liability is a 
foregone conclusion. A reasonable 
teacher, principal, or teaching authority, 
like any other reasonable person under a 
duty of care, has to sensibly respond to a 
situation involving risk of injury, by con
sidering the degree of risk. The reasonable 
teacher also considers the practicability of 
eliminating risks. The standard of care 
demanded of a reasonable teacher or 
teaching authority will inevitably vary, 
according to the pupils’ ages, experience, 
and capabilities. With very young chil
dren, the standard of care imposed on 
teachers is naturally more onerous. 
“Adequate supervision is needed not only 
to avoid external dangers which might 
threaten immature children, but also to 
prevent them inflicting injury on each 
other.” (G e y e r  v D o w n s  at 845).

Obviously what constitutes adequate
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or inadequate supervision will depend on 
all the circumstances. “What precautions 
would have been practicable and what 
precautions would have been reasonable 
in any particular case must depend on a 
great variety of circumstances.” 
( C a r m a r t h e n s h i r e  C o u n t y  C o u n c i l  v L e w is  

[1955] A.C. 594 at 566 Reid L.J.).

C ausation
Not only must a plaintiff show a 

breach of duty, but it also has to be estab
lished that it is more probable than not, 
that if due care had been taken, the acci
dent would not have happened. “An 
examination of the many cases on this 
topic which have been reported both in 
Australia and in England, shows that the 
plaintiffs have often failed because they 
have been unable to prove that the exer
cise of an appropriate degree of supervi
sion would have prevented the particular 
injury in question, notwithstanding that 
no supervision at all was attempted in the 
particular case.” (Per M u r p h y  &  A ic k in  J.J. 
in G e y e r  v D o w n s  at 147).

Barwick C.J. has said, “Where the 
breach of duty of care is founded on evi
dence of a failure to maintain discipline, it 
is particularly important ... to examine 
closely the material placed before the jury 
to ensure that there is a basis in fact for the 
conclusion that the action on the part of 
the teacher, which it is thought that he 
ought to have taken to maintain discipline, 
would more probably than not have pre
vented or minimised the injury to the 
injured pupil ... Because notwithstanding 
the proper maintenance of discipline, a 
recalcitrant pupil may act to the injury of 
another, great care ... needs to be taken to 
see that the necessary causal relationship is 
made out”. (V ic t o r i a  v B r y a r  (1967) 44 
A.L.J.R. 174 at 175.) His Honour added 
that in order to satisfy the requirement of 
causation, “generally speaking, it is neces
sary to identify the nature of the step 
which the jury on the available evidence 
could conclude that a teacher ought to 
have taken”.

There may sometimes be problems for 
a plaintiff in establishing causation, in the 
case of an attack by a “bully”, because it 
will often be a “thing of the moment” or 
will have “happened in a flash” and no 
amount of supervision could have pre
vented it.

However, if bully-type attackers had 
previously displayed a propensity for 
aggressive conduct with such frequency 
that the school knew, or should have 
known, of such misconduct, then it would 
have been reasonably foreseeable that 
unless they were disciplined and super
vised, they would cause significant physi
cal injury to a fellow pupil.

The b iggest plaintiff hurdle - proving  
inadequate  supervision

The argument of a fixed and pre
dictable teacher-student supervisory ratio 
was dismissed in C o m m o n w e a l t h  o f  

A u s t r a l i a  v In t r o v ig n e  (1981) 150 CLR 258.
In a number of cases, including 

W a r r e n  v H a i n e s  (1987) Aust. Torts 
Reports 80-115 and G a e t a n i  v T h e  T r u s t e e s  

o f  th e  C h r i s t i a n  B r o t h e r s  (1988) Australian 
Torts Reports 80-156; W a r d  v H e r t f o r d s h i r e  

C o u n t y  C o u n c i l  (1970) All E.R. 535 and 
B ills  v S t a t e  o f  S o u t h  A u s t r a l i a  (1985) 38 
SASR 80, it was held that the Plaintiff 
could not succeed because of an inability 
to prove that increased supervision would 
have prevented the injury.

If the Plaintiff cannot show that the 
level of supervision which allegedly 
should have been provided would more 
probably than not have prevented the 
injury, then he will lose his action, either 
on the ground that he has failed to show a 
causal link between the alleged breach of 
duty and the injury, or on the ground that 
there was no breach of duty in the cir
cumstances. Thus, in B a r k e r  v S t a t e  o f  

S o u t h  A u s t r a l i a  (1978) SASR 83, Jacobs J 
held that not only was there no breach of 
duty, but that there was no causal link 
between the alleged breach and the injury 
sustained. The evidence satisfied him that 
“the teacher can do little or nothing to stop 
a student pushing another off a chair, or 
pulling a chair out from underneath, 
unless he or she by chance saw it about to 
happen”, although he considered that it 
was less likely to happen if the teacher had 
been present rather than absent. This 
kind of judicial reasoning is especially 
likely where the injury is the result of a 
spontaneous act, or an isolated mishap, or 
a sudden incident occurring unexpectedly.

There are cases where the courts have 
found no breach of duty in supervision of 
school sports or recreational activities, 
despite the presence of absolutely no

teachers at all at the time of the accident. 
The reasoning there has been to the effect 
that there was no requirement for constant 
supervision of the pupils in question, or 
that supervision (or greater supervision) 
would not have prevented the particular 
accident anyway. See, for example, C l a r k  v 
M o n m o u t h s h i r e  C o u n t y  C o u n c i l ,  (1954) 52 
LGR 246, where a schoolboy aged 13 was 
accidentally stabbed in the leg by another 
boy in the course of a scuffle during the 
morning break in the playground. There 
was no supervising teacher present at the 
time. The Court of Appeal held there was 
no negligence on the part of any member 
of the staff in not knowing that one of the 
boys was in possession of a knife; nor was 
there negligence in lack of supervision. 
Denning J said: “It was said that in the 
playground on this occasion there was no 
prefect, whereas usually there were two 
prefects. Apparently the two prefects had 
been sent out to mark points on a cross
country run. I do not think that was neg
ligence. The master on duty passed 
through the yard twice during the break. 
The duty of a school does not extend to 
constant supervision of all the boys all the 
time; that is not practicable. Only reason
able supervision is required... 
Furthermore, the incident happened in a 
flash. There was just a scuffle between two 
boys trying to get a knife from a third boy.
It was the sort of scuffle which would pass 
unnoticed in a playground in the ordinary 
way. The incident would take place in the 
fraction of a second which the presence of 
prefects, or indeed of a master, would not 
have done anything to prevent at all.” 

Another example is R ic k e t t s  v E r ith  

B o r o u g h  C o u n c i l ,  (1943) All E.R. 629. 
During the lunch break a boy of 10 left the 
school playground and bought a bamboo 
bow and arrow at a nearby shop. 
(Children, with permission, could leave 
the playground through an unlocked gate 
to buy sweets or to go home for lunch).
On his return, the boy fired the arrow in 
the playground, where some 50 children 
were playing, and it struck the plaintiff 
aged six. There was no teacher continu
ously in the playground but from time to 
time a teacher did go into the playground 
to see that all was well. Tucker J held that 
the system of supervision was reasonably 
adequate in all the circumstances. “I find 
it impossible to hold that it was incumbent ^

©
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to  have a teacher, even te n d e r  as w ere  the 

y ears  o f th ese  c h ild re n  a n d  b e a r in g  in 

m in d  th e  locality  o f  th is  sch o o l, c o n tin u 

o u sly  p re sen t in th a t yard  th ro u g h o u t the 

w h o le  o f th is b reak ; an d  th a t n o th in g  sh o rt 

o f th a t w o u ld  suffice. U n less th a t is th e ir  
duty , n o th in g  less is an y  g o o d , b ecause  

sm all ch ild re n , o r an y  ch ild , can  get u p  to 

m isch ie f if th e  p a re n t’s o r te a c h e rs  b a c k  is 

tu rn e d  for a sh o r t p e rio d  o f t im e .”

T here  is th e re fo re  n o  ab so lu te  d u ty  to 

p ro v id e  c o n s ta n t  s u p e rv is io n . In  

C a r m a r t h e n s h i r e  C o u n t y  C o u n c i l  v L e w is  

(1 9 5 5 ) AC 5 4 9 , L ord  O ak sey  s ta te d  th a t 

“to  h o ld  th a t e d u c a tio n  a u th o r it ie s  m u s t 

k e e p  c h ild ren  u n d e r  c o n s ta n t su p e rv is io n  

th ro u g h o u t every  m o m e n t o f th e ir  a tte n 

d an ce  at sch o o l...is  to  d e m a n d  a h ig h e r 

s ta n d a rd  o f care th a n  th e  o rd in a ry  p ru d e n t 

sc h o o lm a s te r  o r m istress  o b se rv e s .” T his 

is  a lso  th e  p o s i t io n  in  A u s tra lia . 

In te rm itte n t su p e rv is io n  m ay  b e  suffic ien t 

in th e  c ircu m stan ces . In B a r k e r  v S t a t e  o f  

S o u t h  A u s t r a l i a  (su p ra )  the  p lain tiff, a girl 

ag ed  12 years, w as in ju red  w h e n  a n o th e r  

g irl p u sh e d  h e r  as she  tilted  o n  h e r  seat. 

T h e  teac h e r w as tem p o ra r ily  ab se n t from 

th e  room . It w as h e ld  th a t th ere  w as no  

b re a c h  o f duty. Jac o b s  J sa id , “I am  u n ab le  
to  find  u p o n  th e  w h o le  o f th e  ev id en ce  

th a t a sh o r t ab sen ce  o f a te ac h e r from  a 

class ro o m  is a b re a c h  o f d u ty  o f  care 

w h ic h  the  sch o o l ow es to c h ild re n  in  th is 

age g ro u p .”

T he p la in tiff w ill have a b e tte r  ch an ce  

o f su ccess if it can  b e  sh o w n  th a t th e re  w as 

a k n o w n  h a z a rd  w ith  foreseeable risks, 

p a rticu la rly  if th e re  h ad  b e e n  p rev io u s  

in c id en ts , o r  u n e n fo rced  ru les , o r  lack  of 

ac tio n  b y  th e  a u th o ritie s  in  th e  face of 

o b v io u s  danger.

A final s u m m a ry : the law of negligence as it 
relates to school supervision and school 
injuries

T he to r t o f neg lig en ce  is n o t a c tio n 

ab le  w ith o u t p ro o f o f injury, a n d  a th re sh 

o ld  q u es tio n  is w h e th e r  th e  in ju ry  c o m 

p la in ed  o f by  th e  p la in tiff is o f a ty p e  rec

o g n ized  by  the  law  as ju stify ing  dam ages.

In p ro v in g  neg ligence , th e re  m u s t be a 

d u ty  o f care o w ed  to  a class o f p e rso n s , of 

w h ich  the  p la in tiff is one; th e  d u ty  o f care 

m u s t be sh o w n  to  be re la ted  to  th e  p ro x 

im ity  a n d  foreseeab ility  o f th e  risk  o f 

in ju ry ; th e re  m u s t have  b een  a b reach  of 

th e  d u ty  o f  care a n d  the  re su ltan t in ju r) '

m u s t be  sh o w n  to  b e  causa lly  re la ted  to 

th e  b reach .

T he c o m m o n  law, in  re la tio n  to  the  

d u ty  o f care o w ed  b y  sch o o l a u th o ritie s  

a n d  teac h ers  to  th e ir  s tu d e n ts , h as n o w  

b e e n  firm ly  e s ta b lis h e d  in  A u stra lia . 
T eachers are n o w  re q u ire d  to  act b ey o n d  

th e  level o f c a u tio n  e x p ec ted  even  o f go o d  

p a ren ts , in ta k in g  rea so n ab le  p re c a u tio n s  

to  av o id  fo reseeab le  in ju ry  to  th e  s tu d e n ts  

p laced  in  th e ir  care.

In  te rm s  o f th e  g en era l law  o f n eg li

gence , teac h ers  h av e  a d u ty  o f care p laced  

u p o n  th e m  b y  th e  in s tru c to r- le a rn e r  re la 

tio n sh ip . T he d u ty  is a d irec t o n e  b e tw een  

th e  sch o o l a n d  th e  p u p il , a n d  arises so lely  

from  th a t re la tio n sh ip . See R ic h a r d s  v S t a t e  

o f  V ic t o r i a  (1 9 6 9 )  VR 136 , at p  140. 

W in n e k e  CJ a t p p  1 3 8 -1 3 9  ex p ressed  the 

reaso n  for th e  im p o s itio n  o f a d u ty  o f care 

u p o n  teac h e rs  as a ris in g  from :

“. . . t h e  n e e d  o f  a  c h i ld  o f  im m a t u r e  a g e  f o r  

p r o t e c t i o n  a g a i n s t  t h e  c o n d u c t  o f  o t h e r s ,  o r  

in d e e d  o f  h im s e l f ,  w h ic h  m a y  c a u s e  h im  in ju r y  

c o u p l e d  w ith  th e  f a c t  t h a t ,  d u r in g  s c h o o l  h o u r s  

t h e  c h i ld  is b e y o n d  th e  c o n t r o l  a n d  p r o t e c t i o n  

o f  h is  p a r e n t  a n d  is p l a c e d  u n d e r  t h e  c o n t r o l  o f  

t h e  s c h o o l m a s t e r  w h o  is in  a  p o s i t i o n  to  e x e r 

c i s e  a u t h o r i t y  o v e r  h im  a n d  a f f o r d  h im ,  in  th e  

e x e r c i s e  o f  r e a s o n a b l e  c a r e ,  p r o t e c t i o n  f r o m  

in ju ry ."

T eachers m u s t tak e  p o sitive  ac tio n  to 

forestall d a n g e r a n d  en su re  safety. T he 

d u ty  o f the  sch o o l a u th o r ity  to  its p u p ils  
h as b een  ex p re ssed  as a d u ty  “to  en su re  

th a t reaso n ab le  care is ta k e n  o f th e m  w h en  

th ey  are  on  th e  sch o o l p rem ise s  d u rin g  

h o u rs  w h en  th e  sch o o l is o p e n  for a tte n 

d a n c e .” (See C o m m o n w e a l t h  o f  A u s t r a l i a  v 

In t r o v ig n e  (1 9 8 1 ) 150 CLR 2 5 8 , p e r  M ason  

J. at p  2 6 9 ). T he s ta n d a rd  o f reaso n ab le  

care e x p ec ted  o f te ac h e rs  in th e ir  re la tio n 

sh ip s  w ith  s tu d e n ts  h a d  trad itio n a lly  b e e n  

th a t o f a reaso n ab ly  carefu l p a ren t. See 

R a m s a y  v L a r s e n  (1 9 6 4 )  111 CLR 16, 

w h ere  K itto  J. sa id  at p  27:

“T h e  b r e a c h  o f  t h e  d u t y  w h ic h  t h e  p l a i n 

t i f f  a l l e g e s  is a  f a i l u r e  t o  t a k e  s u c h  p r e c a u t i o n s  

f o r  h is  s a f e t y  o n  t h e  o c c a s i o n  in  q u e s t i o n  a s  a  

r e a s o n a b l e  p a r e n t  w o u ld  h a v e  t a k e n  in  th e  

c i r c u m s t a n c e s .  It  is in d i s p u t a b l e  t h a t ,  in  g e n 

e r a l ,  a  s c h o o l m a s t e r  o w e s  h is  p u p i l  a  d u t y  o f  

t h a t  o r d e r ”

N o te , ho w ev er, th a t so m e p rac tica l 

lim ita tio n s  have n o w  been  p laced  on  the  

‘reaso n ab le  p a re n t’ e q u iv a le n t as it ap p lie s  

to  large c ity  sch o o ls . See G e y e r  v D o w n s

(1 9 7 7 ) 138 CLR 91.

A b reach  o f th e  d u ty  o f care  c o n s t itu t

in g  neg ligence  d e p e n d s  o n  w h e th e r  the  

w ay  in w h ich  th e  in ju ry  o c c u rre d  w as rea 

so n ab ly  fo reseeab le  - (see W a t s o n  v H a in e s  

(1 9 8 7 ) , A u stra lian  Torts R eports 8 0 -0 9 4 )  
a n d  m u s t be causally  re la ted  to  th e  in ju ry  

received  - (see S t a t e  o f  V ic t o r i a  v  B r y a r  

(1 9 7 0 ) ALR 8 0 9 .)  It h as  b e e n  h e ld  th a t 

th e  te a c h e r’s d u ty  o f care  in c lu d e s  an  

o b lig a tio n  to  m a in ta in  effective c o n tro l 

a n d  d isc ip lin e , in  o rd e r to  ach ieve  c o n tin 

u o u s  safety o f th e  s tu d e n ts  (See R ic h a r d s  v  

S t a t e  o f  V ic t o r i a ,  su p ra ). B ecause o f the  

p ro b lem s o f  a p p ly in g  th e  carefu l p a re n t 

fo rm u la tio n  to  teach ers  w ith  b ig  classes in 

large city  sch o o ls , a n ew  tes t o f ‘ta k in g  rea 

so n ab le  p re c a u tio n s  ag a in s t fo reseeab le  

d a n g e rs ’ h a s  b e e n  fo rm u la ted . T he d u ty  is 

n o t to  in su re  ag a in s t in ju ry  absolu tely , b u t 

o n ly  to  take reaso n ab le  s tep s  to  p ro tec t the  

p la in tiff ag a in s t risks o f in ju ry  w h ic h  rea

so n ab ly  sh o u ld  have b een  foreseen.

A t th e  h e a r t o f m ost litig a tio n  aris in g  

o u t o f in ju ry  to  sch o o l p u p ils  is th e  allega

tio n  o f neg ligence  asso c ia ted  w ith  in a d e 

q u a te  levels o f su p erv isio n . T he  a m o u n t 

ol su p e rv is io n  req u ired  d e p e n d s  o n  the 

age o f the  s tu d e n ts , th e ir  cap ac ity  an d  
h a n d ic a p , th e  ex ten t o f h aza rd  asso c ia ted  

w ith  th e  ac tiv ity  b e in g  p u rs u e d , a n d  the  

p as t ex p e rien ce  o f th e ir  re liab ility  an d  

tru s tw o rth in e ss . T he c o u rts  are re lu c tan t 

to  im p o se  liab ility  for b re a c h  o f th e  d u ty  to  

su p erv ise , in  th e  case o f o ld e r  s tu d e n ts , 

u n le s s  th ere  is so m e specia l risk . It is g e n 

erally  a c cep ted  b y  th e  c o u rts  th a t teach ers  

d o  n o t hav e  eyes in  th e  b a c k s  o f th e ir  

h e a d s  a n d  it is n o t n ecessary  o r p o ss ib le  to  

w a tch  every  c h ild  for every  se c o n d  o f its 

tim e in  the  c lassroom . T he  p h ilo so p h y  of 

e d u c a tio n  is to  m ak e  p u p ils  in d e p e n d e n t 

a n d  m a tu re , ab le  to  act a u to n o m o u s ly  

w ith o u t c o n s ta n t te ac h e r su p e rv is io n , an d  

it is in  th is c o n te x t th a t th e  n eed  fo r s u p e r 

v is io n  is u su a lly  assessed .

T h e  le n g th  o f tim e d u r in g  w h ic h  a 

te a c h e r is a b se n t from  d irec t su p e rv is io n  is 

re lev an t to  th e  issue o f liability, as are the  

issues of age, capacity, a n d  ac tiv ity  o f th e  

s tu d e n ts , a n d  th e  te a c h e r’s g en era l e x p e ri

ence  o f the  s tu d e n ts ’ tru s tw o rth in e ss . (See 

B a r k e r  v  S t a t e  o f  S o u t h  A u s t r a l i a  (1 9 7 8 )  19 

SASR 83 .)
If th ere  h as b een  a h is to ry  o f k n o w n  

m isb e h a v io u r by  s tu d e n ts , a h ig h e r s ta n 

d a rd  o f te a c h e r su p e rv is io n  b e c o m e s  nec-

o
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essary to prevent liability. As authority for 
this, see I n t r o v ig n e  v C o m m o n w e a l t h  (1981) 
32 ALR 251.

In that case, while making reference 
to the English case C a r m a r t h e n s h i r e  C o u n t y  

C o u n c i l  v L e w is  (1985) A.C. 549, Mason J 
said at page 270, that “the duty is not dis
charged by merely appointing competent 
teaching staff and leaving it to the staff to 
take appropriate steps for the care of the 
children. It is a duty to ensure that rea
sonable steps are taken for the safety of the 
children, a duty the performance of which 
cannot be delegated”.

Children injured in sport and recreation
Set out below, is a small selection of 

cases involving sporting or recreational 
injuries to children. As a plaintiff lawyer, 
you may find the summaries useful in get
ting the general “flavour” of the various 
incidents and causes of action. Most of the 
cases are unreported, and, interestingly, 
many of them just happen to be from 
Western Australia, where it used to be 
thought that there was a greater willing
ness by the State to proceed to court in 
school injury cases than was apparent in 
other States of Australia.
i) B o o t h  v M in is t e r  f o r  E d u c a t i o n  W .A .

(1978) (unreported). Operating a fly
ing fox over very rough ground spread 
with rocks and branches at a school 
camp was held to be negligent. 
Because the children had received 
proper instruction to take part in this 
kind of activity during an obstacle 
course, the activity was not in itself 
negligent. It was held that the likeli
hood of falling was one of the ele
ments of danger making for part of 
the excitement in an obstacle course, 
and if a fall were in fact to take place 
over soft ground or even into water, 
then it was unlikely that any real 
injury would result. The negligence 
in this case arose from the fact that the 
flying fox was strung above very 
rough ground.

ii) W a ls h  v M in is t e r  f o r  E d u c a t i o n  W .A . 

(1969) (unreported). In this case, 
when the liability of a teacher in 
charge of physical education at a 
school camp was being considered, 
the Judge stated as follows: 
“Discipline, supervision and freedom 
must be nicely balanced, so that these

two objectives (to teach personal 
health and safety and to provide the 
opport unity for students to assume 
responsibility and develop self- 
reliancce) do not conflict.” 

hi) M i n i s t e r  f o r  E d u c a t io n  v W a ls h  (1969) 
(On Appeal - unreported). A 13 year 
old girl sustained serious injuries 
when she fell to the ground while 
using ;a trampoline. It was held that 
the teaicher in charge had not provid
ed ade-.quate instruction in the proper 
use of the trampoline and also had 
failed to provide sufficient backup 
persons who could catch any child 
who imadvertently jumped away from 
the centre of the mat.

(iv) T h o m a is  v M in is t e r  f o r  E d u c a t i o n  WA. 
(1973)) (unreported). Here, the court 
considered the liability of a teacher 
when ;a 12 year old boy was hit in the 
face by a softball bat. This took place 
during; a game at a primary school. 
The Jutdge considered what constitut
ed proper instructions and supervi
sion om the part of teachers. The facts 
were ais follows: the boys teacher had 
been supervising some children at a 
high jiump pit and had arranged that 
those who were not actually taking 
part in athletics training could play a 
game of softball. He set up the bases 
and wiarned children of the dangers of 
coming too close to the batsman. 
Anothier teacher later noticed that 
some of the children waiting their 
turn to bat were moving too close to 
the banter and told them to move back 
and silt down about 3 metres away 
from tthe batter. The boy who was 
injured was next in line to bat and was 
standing about 2 metres behind the 
child with the softball bat. When the 
child with the bat missed in a swing at 
the baill, the bat struck the plaintiff, 
whose front teeth were knocked out 
and w'hose face was severely cut. It 
was hedd that it was not enough mere
ly to have given instructions to keep 
well cllear. Children are excitable and 
are likely to forget instructions. The 
instruction was a sound one but it was 
ineffective because it had not been 
propeirly followed up. It would have 
been f;ar better if one of the two teach
ers haid actually marked a line and 
told thie children not to go over it until

the batting place was clear. In that 
case the activity would have been 
more easily enforced, even from a dis
tance. The important thing is that 
teachers not only have to warn chil
dren of dangers, but must also active
ly intervene to protect them from their 
own inexperience, curiosity, wilful
ness and carelessness. Teachers have 
to keep a weather eye open at all times 
and ensure that instructions are being 
carried out.

v) H ic k s  v M in is t e r  f o r  E d u c a t i o n  W .A . 

(1978) (unreported). A child injured 
her foot when she was practising the 
high-jump. Her foot buckled under 
her when she landed on the edge of a 
gym mat. It was claimed that the 
teacher had been negligent in placing 
the mat a few inches back from the 
bar, rather than immediately beneath 
it. It was also alleged that the teacher 
had failed to provide the necessary 
foam-filled bags which were usually 
used. The court ruled that teachers 
could not reasonably be expected to 
foresee that if mats were only 3 inch
es from the position in which they 
were usually placed, a girl who was a 
competent jumper with some experi
ence and who, moreover, had used 
the equipment before and was not 
jumping over the bar at a great height 
anyway, would land on the very edge 
of the mats and fall as a result. It was 
held that there was no lack of neces
sary supervision in this case and the 
teacher could not be held to be negli
gent.

vi) G i l i a u s k a s  v M in is t e r  f o r  E d u c a t i o n  WA. 
(1969) (unreported). This case 
involved a child while on a school 
outing, being severely mauled by a 
bear during a visit to the zoo. The 
teacher was found to have been negli
gent in breaching her duty of care by 
allowing 8 year old children to wan
der off in pairs, unescorted by an 
adult. It was held that it was not 
enough that the teacher had spoken to 
the class regarding their conduct at 
the zoo and had personally conducted 
them around the various paths past 
the animal cages before giving them 
permission to move off in pairs by 
themselves. In fact, this went to the 
teachers disadvantage, because it
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showed that she was well aware that 
the animals on display were danger
ous. Some of the children were 
throwing nuts to bears in a cage on 
the other side of a safety fence. When 
some of the nuts fell in the safety zone 
between the cage and the fence, a 
number of boys leaned over to pick 
them up. When one boy jumped into 
this buffer area, an animal seized him 
and pinned him against the outside of 
the cage with one paw while severely 
mauling him, badly scarring his face 
and injuring his right hand and arm 
with the other paw.

vii) P o o k  v E r n e s t t o w n  P u b l i c  S c h o o l  (1944) 
DLR 268. In this case the school was 
held to be negligent because clearly 
dangerous objects had not been 
removed from the playground. 
During a prescribed sporting period a 
child was badly injured during a scuf
fle with another pupil by falling onto 
stones and other debris which had for 
some time littered the grounds. It was 
held that the school should have 
taken steps to protect children from 
this danger.

viii)  G e y e r  v D o w n s  (1977) 138 CLR 91. 
An eight year old girl was injured in 
the playground by a softball bat just 
10 minutes prior to the time when 
teachers were officially required to be 
on playground duty. Because of worry 
about “latchkey children” congregat
ing outside the gate, the principal had 
allowed the gates to be opened and 
children to come in early The princi
pal had warned the children that they 
must sit down and talk, or could read, 
but they must not run around during 
this privileged period of early entry. 
Teachers were required to keep a 
weather eye open and the principal 
made frequent checks on the safety of 
the children. It was held by the Court 
of Appeal that the school and the 
principal and the Education 
Department were not negligent 
because no duty of care had been 
established due to the accident hap
pening ten minutes before official 
playground duty time. However, on 
appeal to the High Court of Australia, 
this verdict was overturned and it was 
held that if children are invited into 
the playground, then a teacher/pupil

relationship is established and the 
school does then owe a duty of care to 
the students.

ix) R a l p h  v L o n d o n  C o u n t y  C o u n c i l  (1947) 
63 TER 546. In this case, it was held 
that a reasonable and prudent teacher 
would or should have foreseen that it 
was likely that children might injure 
themselves by putting their hand 
through, or falling through glass parti
tions, when they were involved in a 
game of being chased over every part 
of the floor space of a hall, of which 
one side was composed almost entire
ly of a glass partition.

x) P o r t e l a n c e  v G r a n t h a m  S c h o o l  (1962) 
32 DLR (2nd) 337. In this case, two 
students were blinded by hawthorn 
trees with sharp thorny branches, dur
ing a chase which took place through 
the dense bush area which was part of 
the school ground immediately adja
cent to the playground. This occurred 
during the lunch hour period, when 
teachers were providing playground 
supervision. There was a rule that 
children were not to play in the area 
and it was held that the school was not 
liable for failing to provide adequate 
supervision. In this instance, the acci
dent occurred in a game improvised 
by the pupils themselves.

xi) G ib b s  v B a r k i n g  C o r p o r a t i o n  (1936) All 
ER 115. A boy vaulting over a gym
nastic “horse” stumbled on landing 
and was injured. The teacher in 
charge was held to be negligent in not 
having provided assistance for those 
using the vaulting horse at the landing 
point. (There are other cases where 
teachers have been held to be not 
liable, because although the same 
equipment was involved, the standard 
of performance of the students and 
the experience they had previously 
had was much higher.) It is quite 
clear that if students are beginners at a 
physical education-type task, then 
they require much greater supervision 
and assistance, than would normally 
be given to older, more experienced 
and more expert students.

xii) P o v e y  v R y d a l  S c h o o l  (1970) 1 All ER 
841. A 16 year old boy was made a 
paraplegic by a fall from gymnastics 
rings seven feet above the floor. 
There was a mat below the rings, but

when the student fell, he broke his 
spine. The school was held to be 
liable because the mat had not con
tained sufficient cushioning, and also 
because it had not been insisted that 
the boy should have a proper warm
up, before commencing and also 
because no-one had been appointed 
to stand by to minimize the risk of 
a fall.

xiii) E d g e c o c k  v M in is t e r  f o r  C h i ld  W e l f a r e  

(1971) 1 NSWLR 751. A physical 
education teacher divided up the boys 
and girls of his class into two groups 
during a physical education lesson. 
The girls were playing non-stop crick
et in the playground and the boys 
were playing on a football field 30 
metres away. The teacher was not able 
to see both groups at the one time, so 
he walked backwards and forwards 
between them dividing his time 
equally between the two groups. 
While the teacher was with the boys’ 
group, a girl suffered an injury to her 
back and claimed negligence. It was 
held that the decision to divide the 
class was a reasonable one. Teachers 
must make whatever reasonable use 
of whatever resources they have. The 
children were 11 years of age and 
leaving them unsupervised for brief 
periods did not constitute a major 
foreseeable risk. ■

Dr Keith Tronc, a barrister-at-law in private practice and 
former solicitor and professor of education, can be 
contacted on: phone (07) 3236 2770 or 
fax (07) 3236 1998.
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