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This recent Court o f Appeal decision will be 
of interest to plaintiff lawyers (particular

ly in Queensland) in the area of personal 
injury claims.

By way of preface, practitioners would 
be aware of the new system dealing with 
the delivery of interrogatories in the 
Supreme Court and relevantly set out in 
Order 35 Rule 21 RSC specifically

“21 (1) Subject to an order of the 
Court or a Judge, leave to deliver inter
rogatories may be granted - 
i) on application without notice to any 

other person; and
ii) only if the Court or Judge is satisfied 

there is not likely to be available to the 
applicant at the trial any other reason
ably simple and inexpensive way of 
proving the matter sought to be elicit
ed by interrogatory.
The application must be accompanied 

by a draft of the interrogatories intended 
to be delivered, unless the Court or Judge 
otherwise directs.”

This then, in essence, is the regime 
which has been in existence since 1 May 
1994.

The appellant (Suncorp), having 
made an unsuccessful application for leave 
to deliver interrogatories in the Supreme 
Court appealed to the Court of Appeal. 
According to the appellants outline, 
answers to the interrogatories proposed 
were likely to be useful because the appel
lant anticipated the need for expert evi
dence if it was to contest the respondents 
allegations. It was further suggested that 
the obtaining of answers would be con
ducive to a settlement of the action.

The plaintiff alleged in her statement 
of claim that she was injured when struck 
by a Toyota motor vehicle of which 
Suncorp was in insurer. The collision was 
said to have occurred at a service station

when the Toyota was being manoeuvred 
under the direction of the respondent. 
The draft interrogatories indicated quite 
clearly that the appellant wished to inter
rogate in detail about the circumstances of 
the collision alleged. The primary judge, 
Cullinane J dismissed the application say
ing amongst other things that:-

“This is a case in which the resolution 
of the issue between the parties falls to be 
determined by issues of credibility, there 
having been only two persons present, the 
plaintiff and the defendant, each of whom 
have different accounts of what occurred.” 

In dismissing the appeal, the Court of 
Appeal (PincusJ A) stated:-

“The opening words of rule 21 appear 
to me designed to give the judge a discre
tion to depart from what is provided by 
the rest of the sub-rule, and in particular 
to grant leave to deliver interrogatories 
even if not satisfied of the matters set out 
in sub-rule (l)(b). But the expectation, 
plainly, is that other than in quite special 
circumstances interrogatories will only be 
allowed if the condition set out in sub-rule 
(l)(b) applied; here it does not.”

As a consequence of this decision it 
can be said that where in a personal injur)' 
case involving a motor vehicle, the case is 
simply one in which one party wishes to 
interrogate another about the details of the 
opposing party’s version of the facts and 
perhaps to facilitate settlement, the provi
sions of Rule 21 would not be satisfied.

It should also be noted that in this 
case, far from the facts alleged being 
vague, the plaintiff went into some detail 
by particulars in the statement of claim. 
The defendant appeared to only have 
some recollection of the details of the inci
dent and did not apparently see part of the 
overall event. That circumstance was not 
considered unusual nor a reason to depart

from the sub-rule. It should also be said 
that the Court of Appeal made it quite 
clear that the authorities relied upon by 
the appellant from the 1950s and 60s were 
not considered to be any help in applying 
Order 35 Rule 21.

Looking further afield (eg Master & 
Servant actions), it might well be said that 
where there is simply credibility involved 
as to how an incident occurred, or where 
the matters sought to be elicited by inter
rogatories could be ascertained at trial by 
the simple means of listening to the evi
dence and by cross examination, leave to 
deliver interrogatories for these purposes 
will no longer be granted. ■

John Costello is a Barrister in Rockhampton 
phone 07 4922 2640 fax 07 4922 7387, 
email cosi@rocknet.net.au

SLIP TESTING
Casconsult Pty Ltd
Consulting Engineers

Wet &  Dry Slip Testing 

(According to AS3661.1)

Risk Assessment

Accident Investigation

PO B ox 2 1 6  Clifton Hill VIC 3 0 6 8  
DX 1 5 4 0 3  Clifton Hill
TEL (03) 9481 5317 
Fax (03) 9481 8308

1

mailto:cosi@rocknet.net.au

