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A Forum Non Conveniens Principle
T h e  p o l i c y  e l e m e n t  in  d e t e r m i n i n g  c o n v e n i e n c e

O n  7  A u g u st 1 9 9 8 ,  tw o  

m a tte r s  in v o lv in g  l it i 

g a t io n  b y  N e w  Z e a la n d  

re s id e n ts  in  N e w  S o u th  

W a le s  C o u r t s  c a m e  

b e fo re  th e  H ig h  C o u r t  fo r  S p e c ia l  L eav e 

a p p lic a t io n s  to  a p p e a l fro m  th e  d e c i 

s io n s  o f  th e  N e w  S o u th  W a le s  C o u rt  o f  

A p p e a l. T h o s e  m a tte r s  w e re : Michael 
Peter Hall as administrator ad litem of the 
Estate of Desmond Milton Bishop Putt 
(Deceased) v James Hardie & Coy Pty 
Limited and James Hardie Industries 
Limited; and James Hardie &  Coy Pty 
Limited and James Hardie Industries 
Limited v Grigor.

B o th  a p p lic a t io n s  w e re  re fu se d .

The Putt Case:
M r P u tt  w a s  a N e w  Z e a la n d e r  w h o  

h ad  b e e n  e m p lo y e d  b e tw e e n  1 9 4 7  a n d  

1 9 5 1  a s  a fa c to ry  w o r k e r  w ith  J a m e s  

H a rd ie  &  C o y  P ty  L im ite d  ( JH N Z ), a 

d u ly  in c o r p o r a t e d  c o m p a n y  in  

A u c k la n d , N e w  Z e a la n d . T h a t  c o m p a n y  

m a n u fa c tu r e d  a s b e s to s  c e m e n t  b u ild in g  

p r o d u c ts . A s a re su lt o f  M r P u tts  e x p o 

su re  to  a s b e s to s  d u st a n d  fib re  d u r in g  

h is  e m p lo y m e n t  b y  J H N Z , h e  c o n tr a c te d  

m e s o th e lio m a  fro m  w h ic h  h e  u lt im a te ly  

d ie d  o n  1 3  A p ril, 1 9 9 8 .  J H N Z  h a d  b e e n  

e s ta b lis h e d  b y  its  S y d n e y  p a r e n t  c o m p a 

n y  in  1 9 3 8 .  9 5 %  o f  th e  s h a r e h o ld in g  in  

th e  c o m p a n y  w a s A u s tr a lia n  a n d  th e  

B o a rd  o f  D ir e c to r s  o f  th e  c o m p a n y  at all 

re le v a n t  t im e s  c o n d u c te d  th e ir  m e e tin g s  

at A s b e s to s  H o u s e , Sy d n ey .

Bernard McHardy is a P a r tn e r  a t 
M cL a u g h lin  &  R io rdan , 4 th  F loor;
8 2  E lizabe th  S tre e t S ydne y  20 00 , 
phone (0 2 ) 9 2 2 3  24 11 , 
fax (0 2 ) 9 2 2 3  3958 .

M r P u tt  su e d  th e  A u s tr a lia n  c o m p a 

n ie s , J a m e s  H a rd ie  &  C o y  P ty  L im ite d  

( JH C )  a n d  th e  p a re n t  h o ld in g  c o m p a n y  

J a m e s  H a r d ie  In d u s tr ie s  ( JH L ) . T h e  

P la in t i f f  s a t is f ie d  H is  H o n o u r  J u d g e  

O ’M e a lly  in  th e  D u st D ise a s e s  T r ib u n a l 

th a t re le v a n t  p r o v is io n s  o f  th e  N e w  

Z e a la n d  n o  fau lt le g is la t io n , th e  Accident 
Rehabilitation & Compensation Insurance 
Act 1 9 9 2  ( th e  A R C I A c t) , w h ic h  b a r s  th e  

b r in g in g  o f a c o m m o n  la w  a c t io n  fo r 

d a m a g e s , w e re  p ro c e d u ra l ra th e r  th a n  

s u b s ta n tiv e . O n  th a t b a s is , th e  P la in tif f  

o v e rc a m e  th e  P riv a te  In te r n a t io n a l  Law  

o b s ta c le  to  s u in g  in N e w  S o u th  W a le s .

H is  H o n o u r  a lso  fo u n d  th a t JH N Z  

w a s p a rt  o f  a s in g le  e n te r p r is e , th o u g h  

w ith  s e p a ra te  legal p e r s o n a lit ie s , a n d  

th a t th e r e  w a s  n o  d is t in c t io n  b e tw e e n  

th e  p la n ts  o r  b r a n c h e s  o f  th e  F ir s t  

D e fe n d a n t , J H C  in A u s tra lia  a n d  w h a t 

w a s c a lle d  its  b r a n c h  in  N e w  Z e a la n d . 

H e  fo u n d  th a t th e  E x e c u tiv e  C o m m itte e  

o f  th e  F irs t  D e fe n d a n t c o n tr o lle d  th e  

a ffa irs  o f  JH N Z  a n d  th a t th e  D e fe n d a n ts  

p u t th e m s e lv e s  in  a re la t io n s h ip  o f  p r o x 

im ity  w ith  e m p lo y e e s  o f  JH N Z .

T h e  e v id e n c e  in d ic a te d  s u p p ly  o f  

ra w  a s b e s to s  to  JH N Z  b y  J H C  a n d  th a t 

in  s h ip p in g  a c o m m o d ity , th e  u s e  o f  

w h ic h  w a s  k n o w n  to  b e  d a n g e ro u s  s o  as 

to  c o n s t i tu te  a r is k  o f  fo re s e e a b le  in ju ry , 

J u d g e  O ’M e a lly  fo u n d  J H C  h a d  c o m m it 

ted  a b r e a c h  o f  d u ty  in  N e w  S o u th  

W a le s . H is  H o n o u r  r e l ie d  o n  L o rd  

P e a r s o n s  ju d g m e n t  in  Distillers Co 
(Biochemicals) Limited v Thomson ( 1 9 7 1 )  

A C 4 4 A  c o n f ir m e d  as a p p r o p r ia te  fo r 

A u s tra lia  in  Voth v Manildra Llour Mills 
( 1 9 9 0 )  1 7 1  C L R  5 3 8  in  d e te r m in in g  

th a t th e  se r ie s  o f  e v e n ts , th a t is th e  a c ts  

o f  c o m m is s io n  an d  o m is s io n  w h ic h  led  

to  th e  P la in t if fs  d a m a g e , in  s u b s ta n c e  

a ro se  in  N e w  S o u th  W a le s .

T h e  D e fe n d a n ts  in  th e  P u tt c a s e s  

p le a d e d  th a t N e w  S o u th  W a le s  w a s  an

in a p p r o p r ia te  fo ru m  fo r  th e  d e te r m in a 

t io n  o f  th e  P la in t if fs  c la im  in  th a t th e re  

w e re  n o  c o n n e c t in g  fa c to rs  b e tw e e n  th e  

p r o c e e d in g s  a n d  N e w  S o u t h  W a le s  

o th e r  th a n  th e  in c o r p o r a t io n  o f  th e  

D e fe n d a n ts . T h e y  fu r th e r  a rg u e d  th a t it 

w a s n o t  a le g it im a te  ju r id ic a l  a d v a n ta g e  

fo r  th e  P la in tif f  to  s e le c t  th e  N e w  S o u th  

W a le s  fo ru m  to  e n a b le  h im  to  a v o id  th e  

im p a c t  o f  th e  N e w  Z e a la n d  le g is la t io n . 

T h e  P la in tif f , fo r  h is  p a r t , ra ise d  th e  c o n 

n e c t in g  fa c to rs  w ith  N e w  S o u th  W a le s .

T h e  m a tte r  ra n  b e fo r e  th e  T r ib u n a l 

o n  a n  u rg e n t b a s is  a n d  it w a s a g re e d  

b e tw e e n  th e  p a r t ie s  th a t th e  c o n v e n 

ie n c e  o f  th e  fo ru m  w o u ld  b e  d e te r m in e d  ►
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as a n  u lt im a te  m a tte r . It w a s th e  c o n c lu 

s io n  o f  th e  tria l ju d g e  th a t it w o u ld  b e  

h ig h ly  u n sa t is fa c to ry , a f te r  h e a r in g  all 

th e  e v id e n c e , to  e ffe c tiv e ly  th ro w  aw ay  

th e  c o s ts  a n d  t im e  ta k e n  in  h e a r in g  th e  

m a tte r  to  sa y  th a t  th e  T r ib u n a l w a s a 

fo ru m  n o n  c o n v e n ie n s . In  a n y  e v e n t, in  

h is  v ie w  th e r e  w e re  s u ff ic ie n t  c o n n e c t 

in g  fa c to r s  w ith  N e w  S o u th  W a le s  a n d  a 

le g it im a te  ju r id ic a l  a d v a n ta g e  to  p e r 

su a d e  h im  th a t  th e  T r ib u n a l w a s a c o n 

v e n ie n t  fo ru m .

T h e  C o u r t  o f  A p p e a l d e liv e re d  its  

ju d g m e n t  o n  2 7  M a y  1 9 9 8 .  D e s p ite  an  

a c c e p ta n c e  th a t J H C  w a s r e s p o n s ib le  fo r  

s u p p ly in g  ra w  a s b e s to s  to  J H N Z , it w as 

fo u n d  th a t a n y  b r e a c h  b y  th e  A u stra lia n  

D e fe n d a n ts  w a s fu n d a m e n ta lly  a fa ilu re  

to  w a rn  a n d  th a t s u c h  w a r n in g  c o u ld  

o n ly  h a v e  o c c u r r e d  at th e  p la c e  w h e re  

th e  P la in tif f  w o rk e d .

S h e lte r  JA . w e n t  o n  to  c o n s id e r  th e  

A R C I A ct a n d  d e te r m in e d  th a t c o n s is 

te n t w ith  McKain v R W Miller & Co 
(South Australia Pty Limited) 1 9 9 1  1 7 4  

C R 1  a n d  Thomson v Hill (1995) 3 8  

N S W L R  7 1 4 ,  th e  N e w  Z e a la n d  A ct m u st 

b e  re a d  as e x t in g u is h in g  a n y  c a u s e  o f  

a c t io n  fo r  d a m a g e s  a n d  th a t  th e  s u b 

s ta n tia l  e f fe c t  w a s to  s u b s t i tu te  s ta tu to ry  

c o v e r  fo r  th e  r ig h t to  r e c o v e r  C o m m o n  

L aw  d a m a g e s  w h e r e b y  it is a su b s ta n tiv e  

law. T h e  C o u rt  th e r e fo re  v ie w e d  M r 

P u t ts  c la im  a s  fa il in g  to  sa tis fy  th e  s e c 

o n d  l im b  o f  th e  te s t  in  Breavington v 
Godleman ( 1 9 8 8 )  1 6 9  C L R  4 1 .

A s n o te d  a b o v e , th e  H ig h  C o u rt  

r e fu s e d  a n  a p p l i c a t io n  fo r  le a v e  to  

a p p e a l fro m  th a t d e c is io n .

The Grigor Case
O n  1 M ay  1 9 9 8 ,  D r  R o b e r t  G r ig o r  

filed  a S ta te m e n t  o f  C la im  in  th e  D u st 

D is e a s e s  T r ib u n a l, n a m in g  J a m e s  H a rd ie  

&  C o y  P ty  L im ite d  a n d  J a m e s  H a rd ie  

In d u s tr ie s  L im ite d  as D e fe n d a n ts . D r 

G rig o r , a g a in  w a s  a r e s id e n t  o f  N ew  

Z e a la n d  a n d  h e  c la im e d  to  h a v e  d e v e l

o p e d  m e s o th e lio m a  a s  a re s u lt  o f  in h a la 

t io n  o f  a s b e s to s  d u s t  e m a n a t in g  fro m  th e  

c u t t in g  a n d  d r i ll in g  o f  b u ild in g  m a te r i

a ls  m a n u fa c tu r e d  b y  th e  D e fe n d a n ts , 

b o th  in  A u stra lia  a n d  th ro u g h  its  c o m 

p a n y  in  N e w  Z e a la n d . T h e  S ta te m e n t  o f  

C la im  a lle g e d  n e g lig e n c e  o n  th e  p a rt  o f  

th e  D e fe n d a n ts  in  fa ilin g  to  w a rn  th e  

P la in t if f  o f  th e  r is k s  a s s o c ia te d  w ith

in h a la t io n  o f  a s b e s to s  f ib re s  a n d  n e g l i 

g e n t  s u p p ly  a n d  m a n u fa c tu r e  o f  th e  

b u ild in g  m a te r ia ls  w ith  k n o w le d g e  o f  

th e  r isk s  o f  in ju ry .

In  th is  c a s e , th e  D e fe n d a n ts  m o v e d  

p ro m p tly  s e e k in g  o r d e r s  th a t th e  p r o 

c e e d in g s  b e  p e r m a n e n t ly  sta y e d  o r  d is 

m is s e d , c o n t e n d in g  th a t  N e w  S o u th  

W a le s  w a s  c le a r ly  a n  in a p p r o p r ia t e  

fo ru m . T h a t  M o tio n  w a s  d is m is s e d  in  

th e  D u st D is e a s e s  T r ib u n a l a n d  w e n t  o n  

a p p e a l th e  d a y  a fte r  th e  P u tt  d e c is io n  

h a d  b e e n  g iv e n  in  th e  C o u r t  o f  A p p e a l, 

th a t  is 2 8  M a y  1 9 9 8 .  T h e  C o u r t  o f  

A p p e a ls  d e c is io n  w as h a n d e d  d o w n  o n  

1 8  J u n e  1 9 9 8 .  T h e  h e a d n o te  in  th e  

C o u r t  o f  A p p e a l rea d  as fo llo w s:

Held, dismissing the Appeal:
4. Where the principal breaches of 

duty alleged are a failure to warn 
of the dangers of inhaling asbestos 
and failure to ensure a safe system 
of work, the place of commission 
of the tort is the place where the 
Plaintiff was exposed to the 
asbestos dust. Therefore the trial 
Judge’s exercise of discretion mis
carried as the tort was committed 
in New Zealand and not in New 
South Wales.
James Hardie & Coy Pty Limited 

v Putt (Unreported Court of Appeal 2 7  

May 1998) applied;
5. (By Mason P, Beasley JA. concur

ring; Spigelman CJ dissenting).
The current proceedings should 
not be stayed as their continuation 
cannot be regarded as oppressive, 
in the sense of “seriously and 
unfairly” burdensome, prejudicial 
or damaging; or vexatious, in the 
sense of being product of “serious 
and unjustified trouble and 
harassment”
Voth v M anildra Flour Mills Pty 
Limited (1990) 171 CLR 538; 
Henry v Henry (1996) 185 CLR 
571;
Oceanic Sunline Special Shipping 
Company Inc v Fay 1998 165 
CLR 1997, applied.
Discussion of principles stemming 
from Voth, including the need for 
possible legislation allowing 
Courts to have regard to the 
impact of claims by non-residents 
upon overcrowded Courts in New

South Wales.”
It w a s  th e  C h ie f  J u s t ic e  in  d is s e n t  

w h o  o b s e r v e d  th a t , “it is b y  n o  m e a n s  

c le a r  to  m e  th a t  a fo re ig n  r e s id e n t  s u in g  

o n  a fo re ig n  to r t  s h o u ld  b e  e n tit le d  to  

th e  a d v a n ta g e s  o f  a sp e c ia l  re g im e  d e v e l

o p e d  fo r  th e  b e n e f it  o f  A u s tr a lia n  r e s i

d e n ts . T h e  d e m a n d  o n  ju d ic ia l  r e s o u r c e s  

a re  n o w  s u c h  th a t  th is  s h o u ld  b e  a p e r 

m is s ib le  e le m e n t  in  th e  e x e r c is e  o f  th e  

ju r is d ic t io n  to  s ta y  p r o c e e d in g s ”.

B o th  p a r t ie s  a c c e p te d  in  th e  G r ig o r  

a p p e a l  th a t  th e  r e le v a n t  te s t  to  b e  

a p p lie d  w a s  th a t  id e n tif ie d  in  Voth v 
Manildra Flour Mills Pty Limited, n a m e ly  

w h e th e r  N e w  S o u th  W a le s  w a s a “c le a r 

ly  in a p p r o p r ia te  fo r u m ”. T h e  o p p o n e n t  

re lie d  o n  th e  p a ssa g e  fro m  Voth:
The question whether the local Court is 
a “clearly inappropriate forum focuses 
... upon the inappropriateness or com
parative appropriateness of the sug
gested foreign forum”, (page 565); 
a n d  s u b m itte d  th a t in  d e te r m in in g  

in a p p r o p r ia te n e s s  o f th e  lo c a l fo ru m , n o  

p r o c e s s  o f  c o m p a r is o n  w ith  th e  fo re ig n  

fo ru m  s h o u ld  b e  m a d e . S p ig e lm a n  C J 

e x p r e s s e d  th e  v iew  th a t  “th is  g o e s  to o  

fa r” a n d  re fe rre d  to  a p a ss a g e  in  Voth 
im m e d ia te ly  p r o c e e d in g  th a t  q u o te d  

w h e r e  th e  H ig h  C o u r t  h a d  in d ic a te d  

th a t  m a tte r s  o f  a b r o a d e r  c h a r a c te r  w e re  

re le v a n t  in  th e  a p p lic a t io n  o l th e  u lt i 

m a te  test.

“ ... The principles to be applied in 
applications to set aside service and in 
applications for a stay on inappropri
ate forum grounds are those stated by 
Deane J  in Oceanic Sun (1988) 165 
CLR at pages 247-248. In the applica
tion of those principles the discussion 
by Lord Gough in Spiliada (1987) AC 
at pages 477-478, 482-484 of relevant 
‘connecting’ factors and ‘a legitimate, 
personal or Juridical advantage’ pro
vides a valuable assistance”.
H is  H o n o u r  w e n t  o n  to  lo o k  a t th e  

r e a s o n in g  o f  th e  C o u r t  in  Goliath 
Portland Cement Co Limited v Bengtell 
( 1 9 9 4 )  3 3  N S W R  4 1 4  a n d  o f  th e  H ig h  

C o u r t  in  Oceanic Sunline Special Shipping 
Company Inc. v Fay as to  w h e r e  th e  

C o u r t  m ig h t  b e  p e r s u a d e d  th a t it is  su c h  

a n  u n s u ita b le  o r  in a p p r o p r ia te  fo ru m  

fo r th e ir  d e te r m in a t io n  th a t th e ir  c o n t in 

u a n c e  w o u ld  w o r k  a s e r io u s  in ju s t ic e  in  

th a t it w o u ld  b e  “o p p re s s iv e  a n d  v e x a 
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t io u s ”. D e a n e  J  o b s e r v e d  in  Oceanic 
Sunline th a t:

“On the traditional approach the clear 
inappropriateness of the local jorum 
may justify dismissal or stay. The mere 
fact that some foreign Tribunal would 
represent a “more appropriate” forum 
will not”. (Page 2 4 2 ) .

S p ig e lm a n  C J n o te d  fu r th e r  th a t 

D e a n e  J  h a d  g o n e  o n  to  in d ic a te  th a t  th e  

c o n c e p t s  o f  V e x a t io n ' a n d  ‘o p p r e s s io n ’ 

s h o u ld  b e  f le x ib ly  a n d  n o t  r ig id ly  c o n 

s tr u e d  to  b e  u n d e r s to o d  a s  m e a n in g  

s e r io u s ly  a n d  u n f a ir ly  b u r d e n s o m e ,  

p r e ju d ic ia l  o r  d a m a g in g  o r  p r o d u c tiv e  o f  

s e r io u s  a n d  u n ju s t i f ie d  t r o u b le  a n d  

h a r a s s m e n t. T h is  le d  to  H is  H o n o u r  in  

Oceanic Sunline fa v o r in g  th e  “so  in a p 

p ro p r ia te  a fo r u m ” te s t , w h ic h  w a s th e n  

a d o p te d  in  th e  jo in t  ju d g m e n t  in  Voth.
S p ig e lm a n  C J o b s e r v e d  th a t w h e re  

th e  p la c e  o f  to r t  is N e w  Z e a la n d  th e re  

w a s  im m e d ia te ly  s ig n if ie d  a s o u r c e  o f  

p r e ju d ic e  b y  re a s o n  o f  th e  n e e d  to  p ro v e  

th e  la w  o f  N e w  Z e a la n d  as a m a tte r  o f  

fact b y  m e a n s  o f  e x p e r t  e v id e n c e . H is  

H o n o u r  s ta te d  th a t:

“there are significant policy elements in 
the determination of issues such as 
proximity and causation which may be 
significant in some cases. Cultural dif
ferences may also prove to be veiy 
important, although less so for N ew  

Zealand than any other foreign 
nation.”
H is H o n o u r  o b s e r v e d  th a t  “there will 

be some policy element in many failure to 
warn’ cases” a n d  th a t “judicial minds may 
differ”. It w a s a n  issu e  “best determined by 
a Judge in the place where the failure to 
warn occurred”.

As n o te d , H is  H o n o u r  fo u n d  o n  b a l 

a n c e  in  G n g o r  th a t th e  c o n t in u a t io n  o f  

p r o c e e d in g s  w o u ld  b e  ‘o p p r e s s iv e ’ to  th e  

C la im a n ts  in  th e  se n s e  o f  “s e r io u s ly  an d  

u n f a ir ly  b u r d e n s o m e ,  p r e ju d ic ia l  o r  

d a m a g in g ”; th e  r e a s o n s  w h ic h  p re v a ile d  

in  Voth.
S p ig e lm a n  C J th e n  w e n t  o n  to  c o n 

s id e r  th e  d e m a n d s  o n  ju d ic ia l  re s o u rc e s  

b e in g  s u c h  th a t th is  s h o u ld  b e  a n  a d m is 

s ib le  e le m e n t  in  th e  e x e r c is e  o f  th e  ju r is 

d ic t io n  to  s ta y  p r o c e e d in g s  a n d  th a t th a t 

is  a re le v a n t  fa c to r  in  th e  U n ite d  S ta te s

d o c tr in e  o f  fo ru m  n o n  c o n v e n ie n s . H e 

o b s e r v e d  th a t  D e a n e  J  r e je c te d  th e  U S  

d o c tr in e  in  Oceanic Sun, th a t  th is  w as 

a d o p te d  in  Voth a n d  th a t as th in g s  s ta n d  

p u b lic  in te r e s t  c o n s id e r a t io n s  s u c h  as 

C o u r t  c o n g e s t io n  are  r e je c te d . H e n o te d  

th a t D e a n e  J  c o n c lu d e d :

“If the law of this country is to be 
changed in that regard, it seems to me to 
be preferable that it be done by legisla
tion enacted after full inquity and 
informed assessment as well as domes
tic considerations of a kind which this 
Court is not equipped to make of its own 
initiative”. (Oceanic Sun, page 255). 
S p ig le m a n  C J c o n c lu d e d  th a t:

“the parliament should, in my opinion, 
consider a reform of the law which 
would permit the diversion of limited 
judicial resources, and other matters 
of public interest, to be considered as 
an element in the discretionary bal
ance, when resolving forum non con
veniens claims. On my reading of the 
authorities, I am prevented from tak
ing into account such matters of public 
interest.” E !
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