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Conflict of Law
G r o u p  A c t i o n  A f r i k a  A l  v  P ic .

O n  3 0  Ju ly , 1 9 9 9  th e  

H o n o u r a b le  M r. J u s t ic e  

B u c k le y  in  th e  H ig h  

C o u r t  o f  J u s t ic e  ( Q u e e n s  

B e n c h  D iv is io n )  h e a rd  

a n  a p p lic a t io n  fo r  a s ta y  in  r e p r e s e n ta ­

tiv e  a c t io n s  o n  th e  g ro u n d s  “fo ru m  n o n  

c o n v e n ie n s ”. T h e  m a tte r  w a s  Group 
Action Afrika Et Al v Cape Pic.

T h e  lit ig a tio n  c o n c e r n e d  c la im s  b y  

e m p lo y e e s  o f  S o u th  A frica n  s u b s id ia r ie s  

o f  th e  B r it is h  C o m p a n y  in re s p e c t  o f  

a s b e s to s  re la te d  d is e a se s .

T h e  c la s s  a ls o  c o n ta in e d  p e o p le  

w h o  liv e d  in  th e  v ic in ity  o f  th e  m ills , 

m in e s  a n d  fa c to r ie s . It w as a n t ic ip a te d  

th a t th e  g ro u p  a c t io n  w o u ld  e v e n tu a lly  

c o m p r is e  o f  a t le a s t  th re e  th o u s a n d  

c la im s . T h e  d e te r m in a t io n  o f  th e  issu e  

tu r n e d  o n  th e  te s t , id e n tif ie d  b y  L o rd  

G o ff  in  The Spiliada ( 1 9 8 7 )  ( 1 )  A . C . 

4 6 0 ,  n a m e ly , w h e th e r  th e re  w a s a n o th e r

a v a ila b le  fo ru m  c le a r ly  a n d  d is t in c t ly  

m o re  a p p r o p r ia te  fo r  th e  tr ia l o f  th e  

a c t io n . J u s t i c e  B u c k le y  d e c id e d  th a t  

S o u th  A frica  w a s  s u c h  a fo ru m .

H e s ta te d  “th e  o p e r a t io n  o f  a s b e s to s  

m in e s  a n d  m ills  in  S o u th  A frica  a p p e a r s  

to  h a v e  c a u s e d  w id e sp re a d  in ju ry , s u f ­

fe r in g  a n d  d e a th  o v e r  m a n y  y e a rs . A n  

e n q u ir y  in to  th e  c ir c u m s ta n c e s  in c lu d ­

in g  lo c a l s ta n d a rd s , c o n d it io n s ,  r e g u la ­

t io n s  a n d  s ta te  o f  k n o w le d g e  o f  th e  p a r ­

tie s  a n d , if  a p p r o p r ia te , a s s e s s m e n t  o f  

d a m a g e s  to  c o m p e n s a t e  th e  S o u t h  

A fr ic a n  v ic t im s  a re  o v e r w h e lm in g ly  

m a tte rs  in  w h ic h  S o u th  A fr ic a n  ju r i s d i c ­

t io n  h a s  far g re a te r  in te r e s t”.

F u r th e r  o n  h e  sa y s , “e v e n  i f  th e  

c la im a n ts  h e re  s u c c e e d  in  e s ta b lis h in g  a 

d u ty  o f  c a re  o n  th e  D e fe n d a n t  o n  th e  

b a s is  o f  d e c is io n s  ta k e n  o r  p o lic ie s  la id  

d o w n  b y  it in  E n g la n d  a lm o s t  e v e r y ­

th in g  e lse  a b o u t  th e  ca se  o c c u r r e d  in

S o u th  A fr ica . T h e  m in e s  w e re  o p e n e d  

a n d  th e  m ills  b u ilt  th e r e . If  th e r e  w e re  

u n sa fe  o r  d a n g e r o u s  c o n d it io n s  o f  w o r k  

o r  e m is s io n s  fro m  th o s e  m in e s  o r  fa c to ­

r ie s  in e v ita b ly  th a t  a ls o  o c c u r r e d  in  

S o u th  A fr ica . In ju ry , lo s s  a n d  d a m a g e  

w as s u s ta in e d  in  S o u th  A fr ic a , a lb e it  a 

few  o f  th e  c la im a n ts  n o w  liv e  o u ts id e  

S o u th  A frica . If it h a d  b e e n  n e c e s s a r y  fo r 

m e to  re ly  o n  th is  p u b l ic  in te re s t  fa c to r  

in  o r d e r  to  re a c h  m y  d e c is io n  a n d  s in c e  

I d o  n o t reg a rd  it as e x c lu d e d  fro m  c o n ­

s id e r a t io n  b y  th e  d e c is io n  in  Spiliada I 

w o u ld  h a v e  ta k e n  it in to  a c c o u n t  an d  

w o u ld  h a v e  c o n s id e r e d  it to  h a v e  h a d  

c o n s id e r a b le  w e ig h t in  th is  c a s e .” E3
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Costing & Assessing Injury Management Services

ASSESSING, COSTING EVALUATING MINOR
CATASTROPHIC INJURIES

• Direct liaison with the client • Examinations and costing home care, equipment, nursing, housing and environmental requirements and social needs for 

life after an injury • Holistic, qualitative and quantitative evaluations • A thorough understanding of industrial issues, awards and market rates

D etailed , cost-effective reports based on a holistic approach. Call us at a n y tim e  ( 0 2 ) 9 3 4 4  4 2 4 4  0 4 1  6 1 1  1 2 4 6

PO BOX 1780 BONDI JUNCTION NSW 1 355 FAX (02) 9344 4165 EMAIL ilshelen@magna.com.au

J une 2000 • PLAINTIFF 47

mailto:gcoates@rct-law.com.au
mailto:ilshelen@magna.com.au

