
O n  t h e  n e e

W e  h a v e  c o m e  s o m e  d i s t a n c e  

f r o m  t h e  d a y s  w h e n  t h e  r i g h t  t o  

d a m a g e s  d i e d  w i t h  t h e  P l a i n t i f f .  

H o w e v e r ,  l e g i s l a t i v e  r e f o r m s  in  

b o t h  t h e  U . K .  a n d  A u s t r a l i a  d o  

n o t  g o  a s  f a r  a s  t h o s e  in  t h e  

U n i t e d  S t a t e s  w h e r e  t h e  r i g h t  t o  

g e n e r a l  d a m a g e s  a n d  p u n i t i v e  

d a m a g e s  is  n o t  e x t i n g u i s h e d  

w h e n  t h e  v i c t i m  d i e s . . .

P e te r  C a s h m a n  is th e  N a tio n a l 
P re s id e n t o f  A P L A  and a p a r tn e r  a t M a u rice  
B lackburn  C ashm an. P O  B o x  A 2 6 6  S ydney  
S o u th  N S W  1235 phone (0 2 ) 9261 1488 
fax (0 2 ) 9261 3 3 1 8  
email pcashm an @ cashm an s.com .au

T hilst w r i t in g  t h is  

p a g e  in  L o n d o n , th e  

lo c a l  n e w s p a p e r s  

p r o v id e  a d a ily  

r e m in d e r  o f  th e  d is 

m a l s ta te  o f  th e  law  o n  d a m a g e s  in 

A n g lo -A u s tr a lia n  ju r is d ic t io n s . T ru e  it is 

th a t  w e h a v e  c o m e  s o m e  d is ta n c e  fro m  

th e  d a y s w h e n  th e  r ig h t to  d a m a g e s  

d ie d  w ith  th e  P la in tif f . H o w e v e r , le g is la 

t iv e  r e f o r m s  in  b o th  th e  U .K . a n d  

A u s tra lia  d o  n o t  g o  as fa r a s  th o s e  in  th e  

U n ite d  S ta te s  w h e r e  th e  r ig h t  to  g e n e r a l 

d a m a g e s  a n d  p u n itiv e  d a m a g e s  is  n o t  

e x t in g u is h e d  w h e n  th e  v ic t im  d ie s  a s  a 

r e s u lt  o f  th e  a c ts  o f  th e  to r t fe a s o r . 

W h ils t  le g is la t iv e  r e fo r m s  in  b o th  th e  

U K  a n d  A u s tr a lia  h a v e  a llo w e d  s u r 

v iv o rs  to  r e c o v e r  e c o n o m ic  lo s s  to  th e  

e x te n t  o f  t h e i r  f in a n c ia l  d e p e n d e n c y  o n  

th e  d e c e a s e d , th e  m a n ife s t  in ju s t ic e  o f  

l im it in g  d a m a g e s  in  th is  m a n n e r  c r ie s  

o u t  fo r  le g is la t iv e  re fo r m .

T h e  la w  r e c o g n is e s  in t a n g ib le  

in ju r y  to  fe e lin g s  an d  r e p u ta t io n  in 

m a n y  o t h e r  a re a s  a n d  s u b s ta n tia l  d a m 

a g e s  are  o f te n  a w a rd e d  fo r  w h a t  m a n y  

w o u ld  c o n s id e r  to  b e  re la t iv e ly  in c o n s e 

q u e n t ia l  in ju r y , p a r t ic u la r ly  to  r e p u t a 

tio n .

R e c e n t ly , r e la t iv e ly  s u b s t a n t ia l  

d a m a g e s  w e r e  a w a rd e d , in  th e  s u m  o f  

$ 3 0 0 , 0 0 0  a g a in s t  a p r o m in e n t  p la in t i f f  

la w  firm  w h ic h  h a d  a d a p te d  a p h o t o 

g ra p h  o f  tw o  d o c t o r s  in  a n  o p e r a t in g  

th e a tre  o n  th e  c o v e r  o f  a b r o c h u r e  c o n 

f ir m in g  th e  f ir m s  p o lic ie s  a n d  g u id e 

l in e s  in  c o n d u c t in g  m e d ic a l n e g l ig e n c e  

c a s e s . T h e  d o c t o r s  w e re  d e p ic te d  w e a r 

in g  s u r g ic a l  m a s k s  a n d  e f fo r ts  w e re  

a p p a r e n t ly  m a d e  to  m o d ify  th e  o r ig in a l 

p h o to g r a p h  in  o r d e r  to  e n s u r e  th a t  th e

d  f o r
b y  P e t e r  C a s h m a n

m e d ic a l  p r a c t i t io n e r s  w e re  n o t  id e n tif i 

a b le . N o  d o u b t  few  p r o fe s s io n a ls  w o u ld  

w a n t  t h e i r  in t e g r i t y  q u e s t io n e d .  

H o w e v e r , th e  s iz e  o f  th e  d a m a g e s  

a w a rd e d  to  th e  D o c to r s  in  th is  c a s e  

s ta n d s  in  m a r k e d  c o n tr a s t  to  th e  m in i 

m a l le v e ls  o f  g e n e r a l d a m a g e s  a w a rd e d  

to  s e r io u s ly  in ju r e d  to r t  v ic t im s  an d  to  

th e  p a th e t ic a l ly  in a d e q u a te  c o m p e n s a 

t io n  p r in c ip le s  a p p lic a b le  in th e  ca se  o f  

w ro n g fu l d e a th .

A re c e n t  E n g lis h  c a s e  re p o r te d  in 

T he Times ( Ju n e  2 7 ,  2 0 0 0 )  p ro v id e s  a 

g o o d  e x a m p le  o f  th e  e ffe c ts  o f  l im ita 

t io n s  o n  d a m a g e s  in  c a s e s  o f  d e a th . T h e  

c a s e  a ro se  o u t  o f  th e  d e a th  o f  M rs  P o llis  

at th e  ag e  o f  6 0 .  O n  S e p te m b e r  2 9 ,  

1 9 9 5  s h e  s lip p e d  a n d  fe ll in  th e  d e fe n 

d a n t s  “Q u ic k  S a v e ” s to r e , b r e a k in g  h e r  

fe m u r. A fte r  u n d e r g o in g  s u rg e ry  sh e  

w a s  d is c h a r g e d  fro m  h o s p ita l . S h e  s u b 

s e q u e n t ly  c o lla p s e d  a n d  d ie d  fro m  a 

p u lm o n a r y  e m b o lis m . P r io r  to  th e  a c c i 

d e n t  sh e  h a d  n o t  b e e n  in  g o o d  h e a lth , 

a n d  w a s s u ffe r in g  fro m  o s te o -a r th r i t is ,  

o s te o p o r o s is ,  d ia b e te s  a n d  h ig h  b lo o d  

p r e s s u re . S h e  w a s  in  r e c e ip t  o f  a d is 

a b i l i ty  liv in g  a l lo w a n c e , in c lu d in g  a 

m o b i l i ty  c o m p o n e n t  a t th e  h ig h e r  ra te .

P r io r  to  h e r  d e a th  s h e  liv ed  w ith  

h e r  h u s b a n d . S h e  d id  th e  c o o k in g , g e n 

e ra l  c le a n in g  a n d  h e lp e d  in  th e  g a rd e n . 

T h e  fu tu re  p r o g r e s s  o f  h e r  p r e -a c c id e n t  

d is a b il it ie s  w e re  fo u n d  to  b e  e n tire ly  

u n p r e d ic t a b le .  W h e t h e r  s h e  w o u ld  

h a v e  c o n t in u e d  to  p ro v id e  a s s is ta n c e  in  

th e  h o u s e , o r  b e c o m e  a “b u r d e n ” o n  th e  

c la im a n t  w a s a m a tte r  fo r  s p e c u la t io n .

H o w  is  th e  la w  to  d e te r m in e  an  

a p p r o p r ia te  le v e l o f  c o m p e n s a t io n  fo r  

th e  s u rv iv in g  h u s b a n d ?  F ir s t ,  as th e  

C o u r t  o f  A p p e a l  n o t e d ,  q u e s t i o n s  o f
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D a m a g e s  R e f o r m

A P L A  N a t i o n a l  P r e s i d e n t

e m o t io n a l  in ju r y  o r  th e  e x te n t  o f  e m o 

t io n a l  d e p e n d e n c y  o f  th e  p la in t i f f  o n  

th e  d e c e a s e d  are  le g a lly  ir r e le v a n t. T h e  

c o u r t  w a s  re q u ir e d  to  d e te r m in e  th e  

n a t u r e  a n d  e x t e n t  o f  f in a n c ia l  lo s s  

u n d e r  E n g l is h  (a n d  s im ila r ly  u n d e r  

A u s tr a lia n )  law  a n d  th e  lo s s  o f  s e r v ic e s  

w h ic h  c o u ld  b e  v a lu e d  in  m o n e ta r y  

te r m s , e v e n  if  n o t  in  fa ct re p la c e d  b y  an  

o u ts id e  ag en cy . In  th is  B r it is h  c a s e , th e  

t r ia l  ju d g e  a w a r d e d  a n  a m o u n t  o f

5 0 . 0 0 0  p o u n d s . A c c o r d in g  to  th e  C o u r t  

o f  A p p e a l, th is  f ig u re  w a s fa r  to o  h ig h . 

T h e  tr ia l ju d g e  h a d  b e e n  in  e r r o r  b y  

a l lo w in g  h im s e lf  to  b e  a f fe c te d  b y  th e  

fa c t  th a t  th e  p la in t if f  h a d  lo s t  a c lo s e  

a n d  lo v in g  c o m p a n io n . A c c o r d in g  to  

th e  C o u r t  o f  A p p e a l, th e  lo s s , in  m o n e 

ta ry  te r m s , w a s  n o t  w o r th  m o r e  th a n

2 0 . 0 0 0  p o u n d s . A c c o r d in g  to  th e  C o u rt  

o f  A p p e a l, th e  tr ia l ju d g e  h a d  a lso  s e r i 

o u s ly  o v e rv a lu e d  th e  a w a rd  fo r  p a in  

a n d  s u ffe r in g . T h e  p a in  a n d  s u ffe r in g  

w a s  a l lo w a b le  fo r  th e  p e r io d  of th re e  

w e e k s  b e tw e e n  w h e n  th e  d e c e a s e d  fell 

a n d  b r o k e  h e r  fe m u r  o n  2 9  S e p te m b e r  

1 9 9 5  a n d  w h e n  s h e  d ie d  o n  21  O c t o b e r  

1 9 9 5 .  A c c o r d in g  to  th e  C o u r t  o f  

A p p e a l, th e  su m  o f  2 , 5 0 0  p o u n d s  w as 

a p p r o p r ia te  u n d e r  th a t  h e a d  o f  d a m a g e .

B y  w a y  o f  c o m p a r is o n ,  B r i t i s h  

n e w s p a p e r s  h a v e  r e p o r te d  th is  w e e k  

th a t  p a r tn e r s  a t m a n y  o f  th e  le a d in g  

c o m m e r c ia l  la w  f ir m s  in  L o n d o n  are  

e a r n in g  in  e x c e s s  o f  1 m il l io n  p o u n d s  

p e r  a n n u m . U s in g  th is  b e n c h m a r k ,  th e  

t h r e e  w e e k s  o f  p a in  a n d  s u f f e r in g  

b e tw e e n  in ju r y  a n d  d e a th  w a s  c o n s id 

e re d  b y  th e  C o u r t  o f  A p p e a l to  b e  

e q u iv a le n t  to  th e  a m o u n t  e a r n e d  b y  a 

p a r tn e r  in  a le a d in g  c o m m e r c ia l  law  

firm  in  L o n d o n  in  ju s t  o v e r  h a l f  a day.

R e tu r n in g  to  th e  A u s tr a lia n  e x a m 

p le  o f  th e  d a m a g e s  a w a rd e d  to  th e  d o c 

to r s  fo r  th e  u n a u t h o r is e d  u se  o f  a 

p h o to , th e  a m o u n t  o f  d a m a g e s  a w a rd e d  

is  c lo s e  to  th e  u p p e r  l im it  o f  g e n e ra l 

d a m a g e s  a v a ila b le  fo r  p a in  a n d  s u ffe r in g  

in  th e  m o s t  s e r io u s  p e r s o n a l in ju r y  

c a s e .

In  th e  m e d ic a l  n e g lig e n c e  c o n t e x t ,  

a l th o u g h  T o m  L ip o v a c  re c e iv e d  a re c o rd  

a w a rd  o f  d a m a g e s , h e  w a s  o n ly  a w a rd 

e d  $ 3 0 0 , 0 0 0  fo r  g e n e r a l d a m a g e s  fo r  

p a in  a n d  su ffe r in g . H is p a in  a n d  s u ffe r 

in g  is  a l ife t im e  o f  e x t r e m e  p h y s ic a l  a n d  

p s y c h o lo g ic a l  d is a b ility . H e  r e q u ir e s  2 4 -  

h o u r -a -d a y  c a r e , s e v e n  d a y s  a w e e k  fo r  

th e  re s t o f  h is  life . H e  s u s ta in e d  h is  

in ju r y  at ag e  1 4  m o n th s .

W h ils t  it is c o n c e d e d  th a t  h u m a n  

tra g e d y  a n d  s u ffe r in g  are  n o t  re a d ily  

tr a n s la te d  in to  d o lla r s  a n d  c e n ts ,  th e  

c u r r e n t  u p p e r  “l im i t ” o n  g e n e r a l d a m 

a g e s  in  A u s tr a lia  is  fa r  to o  lo w  a n d  th e  

r e s tr ic t io n s  o n  d a m a g e s  in  th e  c a s e s  o f  

w ro n g fu l d e a th  are  in d e fe n s ib le . In  th e  

c a s e  o f  g e n e r a l d a m a g e s  fo r  p a in  a n d  

s u ffe r in g , th e  h is to r ic a l ly  in a d e q u a te  

c o n v e n t io n a l  u p p e r  l im its  h a v e  b e e n  

fu r th e r  e ro d e d  b y  in f la t io n . P ro p e r ty  

p r ic e s , in s u r a n c e  p r e m iu m s  a n d  th e  

p r ic e  o f  g o o d s  a n d  s e r v ic e s  h a v e  c o n t in 

u e d  to  e s c a la te  in  r e c e n t  y e a rs  b u t  th e  

v a lu e  o f  g e n e r a l  d a m a g e s  a w a r d s  

a p p e a r s  to  h a v e  r e m a in e d  re la t iv e ly  

s ta t ic  a n d  in  s o m e  in s ta n c e s  h a s  b e e n  

r e d u c e d  b y  le g is la t iv e  “r e f o r m ”.

D a m a g e s  a w a rd s  a n d  s e t t le m e n ts  

h a v e  b e e n  fu r th e r  e r o d e d  in  r e c e n t  

y e a rs  as a r e s u lt  o f  v a r io u s  le g is la t iv e  

s c h e m e s  w h ic h  r e q u ir e  p a y b a c k  o f  

h e a lth  c a re  a n d  s o c ia l  s e c u r ity  b e n e f its .  

T h e  p o l ic y  ju s t i f i c a t i o n s  fo r  s u c h

s c h e m e s  a re  o b v io u s .  H o w e v e r , th e  

t r a n s a c t io n  c o s ts  o f  q u a n t ify in g  a n d  

r e c o u p in g  s u c h  b e n e f it s  a re  o f te n  c a r 

r ie d  b y  th e  p la in t iff . T h is  is u s u a lly  

b o r n e  o u t o f  o th e r  a m o u n ts  a w a rd e d  fo r  

d a m a g e s  g iv e n  th a t  th e  leg a l c o s ts  o f  

c o n d u c t in g  lit ig a t io n  a re  n o t  u s u a lly  

r e c o v e r e d  in  fu ll fro m  th e  d e fe n d a n t . In  

s o m e  A u s tr a l ia n  ju r i s d i c t io n s ,  th e r e  

a p p e a r s  to  b e  a g r o w in g  d is p a r i ty  

b e tw e e n  p a r ty -p a r ty  a n d  s o l ic i to r -c l ie n t  

c o s ts .  T h is  is  e x a c e r b a te d  in  th e  c a s e  of 

p r e m iu m s  w h ic h  a re  r e c o v e r a b le  as 

c o m p e n s a t io n  fo r  th e  r is k  o f  c o n d u c t 

in g  c a s e s  o n  a n o - w in -n o - p a y  c o n t in 

g e n c y  b a s is .  E v e n  w h e r e  in d e m n ity  

c o s t s  a re  a w a rd e d , c o u r ts  u s u a lly  d o  n o t  

a l lo w  r e c o v e r y  o f  th e  fu ll a m o u n t  o f  th e  

fe e s  b o r n e  b y  th e  s u c c e s s fu l  p la in t iff .

In ju r e d  p la in t if fs , p a r t ic u la r ly  th o s e  

s u ffe r in g  c a ta s t r o p h ic  in ju r ie s ,  a n d  th e  

s u r v iv in g  r e la t iv e s  o f  th o s e  w h o  lo s e  

t h e ir  l iv e s  a s  a c o n s e q u e n c e  o f  th e  

w r o n g fu l  c o n d u c t  o f  o th e r s , are  e n tit le d  

to  g r e a te r  le v e ls  o f  c o m p e n s a t io n . A P L A  

w ill c o n t in u e  to  fig h t e f fo r ts  to  fu r th e r  

e r o d e  c o m p e n s a t io n  e n t i t le m e n ts  b u t  

a ll A P L A  m e m b e r s  a re  e n c o u r a g e d  to  

s e e k  r e fo r m  o f  d a m a g e s  e n t i t le m e n ts  

w ith  a v ie w  to  e n s u r in g  m o r e  a d e q u a te  

c o m p e n s a t i o n  fo r  t h o s e  s e r io u s ly  

in ju r e d  a n d  fo r  th e  s u r v iv in g  d e p e n 

d a n ts  o f  th o s e  w h o  d ie d . L e g is la tiv e  

r e fo r m  a n d  c r e a t iv e  te s t  c a s e  s tr a te g ie s  

h e lp  r e d re s s  th e  in c r e a s in g  im b a la n c e  in  

th e  s c a le s  o f  ju s t ic e .  E3
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