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The liability of public authorities is considered in detail in this article, 
especially the state of the law following the High Court decision in 
Crimmins. In that case a statutory authority was held liable for the 
Plaintiff’s contraction of Mesothelioma due to its negligent failure to 
affirmatively act to prevent the damage from occurring.
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C o u n c i l s  a n d  p u b l ic  

a u t h o r i t ie s  h a v e  b e e n  

h e ld  lia b le  fo r  a c ts  o f  m is 

fe a sa n c e  fo r  m a n y  y e a rs . 

In  th e  U n ite d  K in g d o m  

th e  le a d in g  c a s e  w ith  r e s p e c t  to  th is  

is s u e  fo r  a lo n g  t im e  w a s East Suffolk 
Catchment Board v Kent1.

In  th a t  c a s e , d a m a g e  w a s  c a u s e d  b y  

f lo o d w a te r s  e n te r in g  th e  p la in t i f f s  la n d  

a s  a re s u lt  o f  th e  fo rc e s  o f  n a tu r e . T h e  

B o a rd  e x e r c is e d  its  p o w e r s  a n d  e f fe c te d  

re p a ir s  s o  a s  to  a b a te  th e  f lo o d in g . 

T h e s e  w e re  c a r r ie d  o u t  in  a n  in c o m p e -
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P I I R I  I f  A U T H O R I T Y

te n t  fa s h io n , b u t  d id  n o t  in c r e a s e  th e  

d a m a g e ,  w h ic h  w o u ld  h a v e  b e e n  

c a u s e d  to  th e  p la in t if f ’s la n d  in  a n y  

e v e n t , e v e n  if  th e  B o a rd  h a d  n o t  in t e r 

v e n e d . T h e  p l a i n t i f f s  c la im  fa ile d  

b e c a u s e  th e  H o u s e  o f  L o rd s  h e ld  th a t 

th e  B o a rd  o w e d  a d u ty  o f  c a re  w ith  

r e s p e c t  to  n e g lig e n t  a c t io n s  w h e n  e x e r 

c is in g  its  p o w e r s , n o t  w ith  re s p e c t  to  a 

fa ilu re  to  e x e r c is e  a p o w e r . T h e  B o a r d s  

c o n d u c t  m e r e ly  fa ile d  to  b e n e f it  th e  

p la in t if f  a n d  d id  n o t  m a k e  it w o rs e .

In  A u s tra lia , it h a s  lo n g  b e e n  h e ld  

th a t  w h e n  s ta tu to r y  p o w e rs  are  c o n 

fe rre d  th e y  m u st  b e  e x e r c is e d  w ith  re a 

s o n a b le  c a r e .2 A n  a n a lo g o u s  p r in c ip le  

a p p lie s  w h e r e  a s ta tu to r y  a u th o r ity  is 

th e  o c c u p ie r  o f  p r e m is e s  a n d  is  s u b je c t  

to  a s ta tu to r y  d u ty  to  m a n a g e  a n d  c o n 

tro l th e m  fo r th e  b e n e f it  o f  th e  p u b lic .  In 

s u c h  a c a s e  it o w e s  th e  e n tr a n ts  to  th o s e  

p r e m is e s  th e  u su a l d u ty  to  ta k e  r e a s o n 

a b le  c a re  to  m a k e  th e  p r e m is e s  s a fe .3 

A lso , if s u c h  a b o d y  h a s  c a u s e d  th e  

P la in tif f  lo s s  b e c a u s e  o f  m is le a d in g  s ta te 

m e n t s ,4 o r  p e r fo r m e d  a n  a c t  w h ic h  

c a u s e d  th e  P la in tif f  p h y s ic a l  d a m a g e ,3 it 

c a n  b e  m a d e  lia b le  in  th e  sa m e  w a y  a s  a n

o r d in a r y  D e fe n d a n t.

F u r th e r , a n  a u th o r ity  m a y  b y  its  c o n 

d u c t  p la ce  its e lf  in  a p o s itio n  th a t a ttra c ts  

a d u ty  o f  ca re . A n  e x a m p le  is w h e n  an  

a u th o r ity  in  th e  e x e r c ise  o f  its  fu n c tio n  

h a s  cre a te d  a d a n g er, th e r e b y  s u b je c t in g  

its e lf  to  a d u ty  o f  ca re  fo r th e  sa fe ty  o f  

p e r s o n s  w h o  m a y  b e  im p e rile d  b y  th a t 

d an g er. T h is  d u ty  m a y  b e  d isch a rg e d  b y  

th e  e x e r c ise  o f  s ta tu to ry  p o w e r  g iv en  to  it 

to  p re v e n t d a m a g e  o r  h a n n , o r  b y  th e  g iv 

in g  o f  a w a rn in g .'' D a m a g e  ca u se d  b y  th e  

c o n d u c t  o f  a s ta tu to ry  a u th o r ity  in  th e 

a b o v e  e x a m p le s  h a s  b e e n  h e ld  to  b e  c o m - ►

A ugus t  2000 • pla in tiff  7



p e n s a b le  as c o n s t i tu t in g  c o n d u c t  

a m o u n tin g  to  a n  a c t  o f  m is fe a s a n ce  o n  

th e  p art o f  th e  au th ority .

H o w e v e r, c o n s id e r a b le  c o n tro v e rs y  

h a s  b e s e t  c o m p la in ts  b y  a p la in t if f  th a t a 

s ta tu to ry  a u th o r ity  fa iled  to  p r o te c t  h im  

o r  h e r  fro m  a r is k  c re a te d  b y  s o m e o n e  

e lse  o r  a n a tu ra lly  o c c u r r in g  r isk . In  

s u c h  c a s e s  th e  p la in t if f  c la im s  th a t th e  

a u th o r ity  o w e s  a d u ty  o f  a ffirm a tiv e  

a c t io n  to  p r o te c t  h im  o r  h e r  fro m  in ju ry , 

a n d  th u s  is  r e s p o n s ib le  fo r  its  o m is s io n  

to  p e r fo rm  th e  a c t  in  q u e s t io n . C o u rts  

h a v e  b e e n  u n w il l in g  to  r e n d e r  a n  

a u th o r ity  lia b le  in  th e s e  s i tu a t io n s  an d  

h a v e  d e v ise d  fo rm u la e  to  l im it  a p la in 

t i f f s  r ig h t o f  re c o v e ry  fo r  d a m a g e s  for 

th e  a u th o r ity ’s n o n -fe a s a n c e .

“ . . . c o n s i d e r a b l e  c o n t r o v e r s y  

h a s  b e s e t  c o m p l a i n t s  b y  a  

p l a i n t i f f  t h a t  a  s t a t u t o r y  

a u t h o r i t y  f a i l e d  t o  p r o t e c t  

h i m  o r  h e r  f r o m  a  r i s k  

c r e a t e d  b y  s o m e o n e  e l s e ”

Rationale for restricting liability
P u b lic  a u th o r it ie s  a re  c re a te d  to  d is 

c h a r g e  s p e c if ie d  s t a t u t o r y  f u n c t io n s . 

T h e y  h a v e  l im ite d  r e s o u r c e s  a n d  d o  n o t 

h a v e  c o m p le te  f re e d o m  o f  c h o ic e  o n  

h o w  to  sp e n d  th e m . C o n s e q u e n t ly  it 

m a y  b e  u n r e a s o n a b le  to  im p o s e  l ia b ility  

fo r  in a c t io n  b y  a n  a u th o r ity  w h e n  its 

p o w e r  to  a c t  is  r e s tr ic te d  b y  le g is la t io n .

M o re o v e r , th e  im p o s it io n  o f  lia b ility  

in  s u c h  c ir c u m s ta n c e s  c o u ld  in fr in g e  th e  

d o c tr in e  o f  th e  S e p a r a t io n  o f  P o w e rs . 

L e g is la t io n  c r e a t in g  s t a t u t o r y  b o d ie s  

u s u a lly  in v e s ts  th e m  w ith  a w id e  d is c r e 

t io n  a s  to  h o w  th e s e  p o w e r s  are  to  b e  

e x e r c is e d . A  d u ty  to  a c t  in  e v e ry  ca se  

w o u ld  im p o s e  a n  u n r e a lis t ic  b u rd e n . 

T h a t  b e in g  so , it c a n  b e  sa id  th a t if 

P a r lia m e n t  d id  n o t  se e  fit to  im p o se  a 

d u ty  b y  s ta tu te , w h y  s h o u ld  th e  c o u r ts  

d o  o th e r w is e ? 7

A lso , a s ta tu to r y  a u th o r ity  m u st 

m a k e  p o lic y  d e c is io n s  a b o u t  h o w  to  

m a k e  th e  b e s t  u se  o f  its  r e s o u r c e s , an d  

to  h o ld  it lia b le  fo r  fa ilu re  to  a c t  m ay
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a m o u n t  to  a re v ie w  o f  a d e c is io n  to  u se  

its  re s o u r c e s . V ie w e d  fro m  th is  p e r s p e c 

tiv e , th is  c o u ld  a m o u n t  to  a n  in tr u s io n  

b y  th e  p r iv a te  la w  o f  to r ts  in to  th e  p u b 

lic  d o m a in  o f  a d m in is tr a t iv e  law .8

The trend of previous decisions
D e s p ite  th e s e  p o lic y  c o n s id e r a t io n s  

c o u r ts  in  th e  U n ite d  K in g d o m  a n d  in  

A u s tr a lia  h a v e  a t te m p t e d  to  s a t is fy  

c la im s  fo r  c o m p e n s a t io n  fo r d a m a g e  

in c u r r e d  a s  a re s u lt  o f  th e  n o n - fe a s a n c e  

o f  a p u b l ic  a u th o r ity  in  d e s e r v in g  c a se s . 

A s a re s u lt , d if fe r in g  a n d  c h a n g in g  te s ts  

id e n tify in g  th e  to u c h s to n e s  o f  l ia b ility  in  

s u c h  c a s e s  w e r e  f o r m u la te d  b y  

A u s tr a lia n  a n d  U K  c o u r ts  r e s u lt in g  in  

c o n s id e r a b le  u n c e rta in ty . C o n s e q u e n tly , 

th is  p r o c e s s  h a s  le d  th is  a re a  o f  la w  to  b e  

c r i t ic is e d  a s  “unsatisfactory and unset
tled...’**

U n ite d  K in g d o m  d e c is io n s  h a v e  

b e e n  s tr o n g ly  in f lu e n c e d  b y  a d m in is tr a 

tiv e  la w  c o n c e p t s .  T h u s ,  in  A n n s v 

Merton London Borough Council10 th e  

H o u se  o f  L o rd s  h a d  to  d e c id e  w h e th e r  a 

lo ca l a u th o r ity ’s p o w e r  to  in s p e c t  b u i ld 

in g s  c o u ld  g iv e rise  to  to r t  l ia b ility  fo r 

n e g lig e n c e  w h e n  fa ilu re  to  in s p e c t  o r  a 

n e g lig e n t  in s p e c t io n  m e a n t  th a t a d e fe c t  

in  th e  fo u n d a t io n s  w e n t u n n o tic e d .

T h e  H o u s e  o f  L o rd s  h e ld  th a t th e  

a u th o r ity  w a s  u n d e r  a d u ty  to  g ive 

p r o p e r  c o n s id e r a t io n  a s  to  w h e t h e r  

th e r e  s h o u ld  b e  a n  in s p e c t io n  o r  n o t. 

F u r th e r , o n c e  a n  in s p e c t io n  h a d  b e e n  

u n d e r ta k e n , a p la in t if f  c o m p la in in g  o f  

n e g lig e n c e  m u st  p ro v e  th a t th e  a c t io n  

b e in g  ta k e n  w a s n o t  w ith in  th e  l im its  o f  

a b o n a  fid e  d is c r e t io n  b e in g  e x e r c is e d  

b e fo re  s/he c a n  re ly  o n  a c o m m o n  law  

d u ty  o f  c a re .

H o w e v e r, a d is t in c t io n  b e tw e e n  p o l

ic y  a n d  o p e r a t io n a l  d e c is io n s  w a s  

a c c e p te d . A  c o m m o n  la w  d u ty  o f  ca re  

c o u ld  o n ly  c o m e  in to  e x is te n c e  o n c e  

o n e  w as o u ts id e  th e  le g it im a te  a re a  o f  

d is c r e t io n  a n d  p o licy .

T h u s ,  i f  in  th e  e x e r c is e  o f  a s ta tu to 

ry  p o w e r  a p u b lic  a u th o r ity  m a d e  a 

d e c is io n  o n  g r o u n d s  o f  p u b lic  p o licy , th e  

r e a s o n a b le n e s s  o f  w h ic h  th e  c o u r t  c o n 

s id e re d  it c o u ld  n o t  a ss e ss , a n d  th a t 

d e c is io n  w a s  in tra  v ire s , n o  a c t io n  fo r 

n e g lig e n c e  c o u ld  lie . B u t if  th e  d e c is io n  

w e re  u ltra  v ire s , a n  a c t io n  fo r n e g lig e n c e  

w o u ld  lie  i f  th e  d e c is io n  d id  n o t  ra ise

p o lic y  d e c is io n s , w h ic h  th e  c o u r t  c o u ld  

n o t  a d ju d ic a te , a n d  w a s in  fa ct a n  o p e r 

a t io n a l d e c is io n .

A n  e x a m p le  o f  th e  a p p l ic a t io n  o f  

th is  p r in c ip le  c a n  b e  fo u n d  in  th e  

C a n a d ia n  c a s e  o f  City of Kamloops v 

Nielsen". In  th a t  ca se  th e  C o u n c il  d e c id 

e d  to  e x e r c is e  its  d is c r e t io n  n o t  to  

e n fo r c e  a n  o r d e r  re q u ir in g  a b u i ld e r  to  

s to p  b u i ld in g  w o r k  u n til h e  fu lfille d  a 

c o n d it io n  as to  th e  fo u n d a t io n s . O n e  

r e a s o n  fo r  th is  w a s  b e c a u s e  th e  b u ild in g  

o w n e r  w a s  a n  a ld e r m a n  a n d  th e  

b u i ld e r ’s fa th e r . T h e  d e c is io n  n o t  to  

e n fo r c e  th e  o r d e r  w a s u ltra  v ire s  a n d  a 

s u b s e q u e n t  p u r c h a s e r  w a s  a w a r d e d  

d a m a g e s  fo r  th e  c o s t  o f  r e p a ir in g  th e  

h o u s e  a n d  fo r  e c o n o m ic  lo ss .

T h e  in c r e a s e d  sc o p e  fo r  l ia b ility  b y  

a n  a u th o r ity  w h ic h  w a s c re a te d  b y  A n n s  

Case h a s  b e e n  d im in is h e d  b y  a r e f o r m u 

la tio n  b y  th e  H o u s e  o f  L o rd s  o f  th e  

a p p lic a b le  te s t  in  Stovin v W is e .12 In th a t 

c a s e , L o rd  H o ffm a n n  s ta te d  th a t w h e n  

d e c id in g  w h e t h e r  a n  a u th o r ity  o w e d  a 

d u ty  o f  c a re  fo r  a c ts  o f  n o n - fe a s a n c e , a 

m in im u m  p r e - c o n d i t io n  w a s , f ir s t ,  

w h e th e r  it w o u ld  in  th e  c ir c u m s ta n c e s  

h a v e  b e e n  ir r a t io n a l  n o t to  h a v e  e x e r 

c is e d  a s ta tu to r y  p o w e r , s o  th a t  th e re  

w a s  in e ffe c t  a p u b lic  d u ty  to  a c t , an d  

s e c o n d , w h e th e r  th e re  w e re  e x c e p t io n a l  

c ir c u m s ta n c e s  fo r  h o ld in g  th a t  th e  p o li 

cy  o f  th e  s ta tu te  re q u ire d  c o m p e n s a t io n  

to  b e  p a id  to  p e r s o n s  w h o  in c u r r e d  lo ss  

b e c a u s e  th e  p o w e r  w a s n o t  e x e r c is e d .13

In  A u s tr a lia , th e  H ig h  C o u r t  h a s  in 

p a rt  fo llo w e d  th e  le a d  fro m  A n n ’s an d  

a c c e p te d  th e  v a lid ity  o f  th e  p o licy / o p e r-  

a t io n a l  d is t in c t io n ,14 b u t  s o m e  ju s t i c e s  

d e v e lo p e d  a fu r th e r  re le v a n t  c r i te r io n  

fo r  th e  d e te r m in a t io n  o f  l ia b ility  n a m e ly  

th e  fa c to r  o f  r e lia n c e .

M a s o n  J  e s p o u s e d  th e  n o t io n  o f  

“g e n e r a l r e l ia n c e ” w h ic h  h e ld  sw a y  in 

m a n y  c a s e s ,13 b u t  w as f in a lly  r e je c te d  in 

P y ren ees  Shire Council v Day10. T h is  

n o t io n  h e ld  th a t  p a st p r a c t ic e  o r  c o n 

d u c t  b y  a n  a u th o r ity  m a y  g iv e  rise  to  

r e a s o n a b le  re l ia n c e  b y  a p la in t if f  th a t  th e  

a u th o r ity  w ill ta k e  c a re  to  a v o id  in ju r y  

to  th a t p la in t iff  (e .g . in  th e  c a s e  o f  a n  a ir  

tra ff ic  c o n tr o l le r ) .  H o w e v e r, in  Pyrenees 
th e  m a jo r ity  re g a rd e d  th is  n o t io n  as 

b e in g  a n  a r t if ic ia l  legal f ic t io n  w h ic h  d is 

p la c e d  le g is la t iv e  in te n t io n  a s  a  c r i te r io n  

o f  l ia b ility .17 ^



A lth o u g h  B re n n a n  C J in  Pyrenees 
fo rm u la te d  a v a r ia t io n  o f  th e  a d m in is t r a 

tiv e  la w  te s t  a d o p te d  b y  th e  H o u s e  o f  

L o rd s  in  Stovin, n a m e ly  th a t lia b ility  

m a y  lie  fo r  fa ilu re  to  e x e r c is e  s ta tu to r y  

p o w e r s  in  c ir c u m s ta n c e s  w h e r e  it w o u ld  

b e  ir ra t io n a l n o t  to  h a v e  e x e r c is e d  th e  

p o w e r , so  th a t in  e ffe c t  th e r e  w a s a p u b 

lic  law  d u ty  to  a c t ,18 h is  v ie w  w a s  n o t  

sh a re d  b y  o th e r  ju s t i c e s .  K irb y  J  re lie d  

u p o n  th e  th re e -s ta g e  fo r m u la t io n  fo r  

n e g l ig e n c e  fo u n d  in  Caparo.'q 
C o n s e q u e n tly , a f te r  Pyrenees th e r e  w a s 

c o n s id e r a b le  u n c e r ta in ty  a b o u t  th e  c o r 

re c t  test to  b e  a p p lie d  b e fo r e  l ia b ility  fo r  

n o n -fe a s a n c e  b y  an  a u th o r ity  c o u ld  b e  

e s ta b lis h e d

The High C ourt’s decision in 
C rim m in s

In  th is  c o n c e p t u a l ly  u n c e r t a in  

m ilie u  th e  d e c is io n  o f  th e  H ig h  C o u r t  in  

Crimmins20 p ro v id e s  g u id a n c e . In  th a t 

c a s e ,  th e  r e s p o n d e n t  S t e v e d o r in g  

F in a n c e  C o m m it t e e  s u c c e e d e d  th e  

A u s tr a lia n  S t e v e d o r in g  I n d u s t r y  

A u th o r ity  ( “th e  A u th o r ity ”) w h ic h  w a s 

e s t a b l i s h e d  u n d e r  th e  Stevedoring 
Industry Act 1 9 5 6  (C t h )  ( “th e  A c t”) a n d  

w a s re q u ire d  to  re g u la te  s te v e d o r in g  

fu n c t io n s  th r o u g h o u t  A u stra lia .

T h e  s t a t u t o r y  f u n c t io n  o f  th e  

A u th o r ity  a s  e x p r e s s e d  in  s 1 7  ( 1 )  o f  th e  

A ct in c lu d e d :

(a) to regulate the performance of steve
doring operations;

(i) to regulate the conduct of waterside 
workers in and about... wharves and 
ships;

(k) to train, or arrange for the training of, 
persons in stevedoring operations;

(l) to investigate means of improving, and 
to encourage employers to introduce 
methods and practices that will 
improve, the expedition, safety and 
efficiency with which stevedoring oper
ations are performed.

(o) encourage safe working in stevedoring 
operations and the use of articles and 
equipment including clothing, designed 
for the protection of workers engaged 
in stevedoring operations, and where 
necessary, to provide waterside work
ers with articles and equipment 
designed for that purpose.

(p) To obtain and publish information 
relating to the stevedoring industry;

In  o r d e r  to  fu lfill th e s e  s ta tu to r y  

f u n c t i o n s ,  th e  A u t h o r i t y  w a s  g iv e n  

p o w e r  t o  “...make such orders, and do all 
such other things, as it sees fit.”21 H o w ev er, 

th e  le g is la t io n  re q u ire d  th a t , e x c e p t  to  

th e  e x t e n t  w h ic h  th e  A u th o r ity  c o n s id 

e re d  to  b e  e s s e n tia l  fo r  th e  p r o p e r  p e r 

f o r m a n c e  o f  its  re g u la to r y  fu n c t io n , l im 

ita t io n s  w e r e  n o t  to  b e  im p o s e d  u p o n  

e m p lo y e r s  w ith  r e s p e c t  to  th e  c o n tr o l  o f  

w a te r s id e  w o r k e r s  b y  t h e m .22

In  r e g u la t in g  s t e v e d o r in g  o p e r a 

t io n s , th e  A u th o r ity  a ss ig n e d  w o rk e r s  

fo r  w ork , in  a c c o r d a n c e  w ith  th e  n e e d s  

o f  e m p lo y e r s . T h e  w o rk e r s  h a d  n o  sa y  in  

th e ir  p la c e m e n t  fo r  w o rk . A ll w o rk e r s  

w e re  r e g is te r e d  w ith  th e  A u th o r ity  a n d  

re c e iv e d  th e ir  p ay  an d  o t h e r  b e n e f its  

fro m  it. H o w e v e r, o n c e  a s s ig n e d  to  an  

e m p l o y e r  th e y  w e r e  s u b je c t  to  th e  

e m p lo y e r s  d ir e c t io n s  an d  a u th o r ity , an d  

th e  A u th o r ity  h a d  n o  fu r th e r  c o n tr o l  

o v e r  s u c h  m a tte rs .

B e tw e e n  A p ril 1 9 6 1  a n d  N o v e m b e r  

1 9 6 5 ,  t h e  P la in t i f f  w a s a  r e g is te re d  

w a te r s id e  w o r k e r  at th e  P o r t  o f  

M e lb o u r n e . D u r in g  th at t im e  h e  w as 

a s s ig n e d  to  w o r k  w ith  s te v e d o r in g  c o m 

p a n ie s  a n d  u n lo a d , fro m  t im e  to  t im e , 

a s b e s to s  c a rg o . A s a resu lt o f  in h a lin g  

a s b e s to s  f ib re s , h e  w as d ia g n o s e d  w ith  

m e s o th e lio m a  in  1 9 9 7 ,  w h ic h  c a u s e d  

h is  d e a th  in  1 9 9 8 .  H is e x e c u t o r  m a in 

ta in e d  t h e  a c t io n .

T h e  p la in t iff  s u c c e e d e d  in  e s ta b lis h 

in g  a b r e a c h  o f  a d u ty  o f  c a re  w h e n  th e  

m a tte r  w a s  h e a rd  b e fo re  E a m e s  J  o f  th e  

V ic to r ia n  S u p r e m e  C o u r t  a n d  a ju r y  

re tu r n e d  a s iz e a b le  v e rd ic t  in  h is  fav ou r. 

H o w e v e r , th e  d e fe n d a n t  s u c c e s s fu l ly  

a p p e a le d  to  th e  C o u r t  o f  A p p e a l.

T h e  p la in t if f  to o k  th e  m a tte r  to  th e  

H ig h  C o u r t  w h e r e  h is  a p p e a l  w a s  

a llo w e d  h y  a m a jo r ity  o f  five to  tw o . T h e  

M a jo r i ty  c o m p r is e d  G le e s o n  C J , 

G a u d r o n , M c H u g h , K irby , a n d  C a llin a n  

J J ,  a n d  th e  m in o r ity  G u m m o w  a n d  

H a y n e  J J .

In  t h e  H ig h  C o u r t ,  a n d  at first 

in s ta n c e , th e  p la in t if f  a lle g e d  th a t fro m  

1 9 5 6  to  1 9 7 7 ,  th e  A u th o r ity  w a s  u n d e r  

a c o n t in u in g  d u ty  o f  ca re  to  e x e r c is e  its  

p o w e r s , d u tie s  a n d  fu n c t io n s  to  ta k e  

r e a s o n a b le  c a re  to  a v o id  fo r e s e e a b le  

r is k s  o f  in ju r y  to  h is  h e a lth  w h ile  h e  w a s 

e n g a g e d  in  s te v e d o r in g  o p e r a t io n s  in th e  

P o r t  o f  M e lb o u r n e .

“ . . . o n e  o f  t h e  i s s u e s  w a s  

w h e t h e r  t h e  A u t h o r i t y  

o w e d  a  c o m m o n  l a w  d u t y  

o f  c a r e  t o  t h e  P l a i n t i f f  f o r  

a c t s  o f  o m i s s i o n ”

T h e  a l le g a t io n s  w e re  w id e  e n o u g h  

to  e n c o m p a s s  a c la im  fo r  th e  n e g lig e n t  

e x e r c is e  o f  s ta tu to r y  p o w e r s . H o w e v e r, 

th e  p la in t if f s  c a s e  w a s  c o n d u c te d  o n  th e  

b a s is  th a t th e  A u th o r ity  o w e d  h im  a 

d u ty  o f  a ffirm a tiv e  a c t io n . T h e  p a r t ic u 

la rs  o f  n e g l ig e n c e  p le a d e d  v a r io u s  

in s ta n c e s  o f  fa ilu re  to  a c t . It w as a lle g e d  

th a t th e  A u th o r ity  fa iled  to  d is s e m in a te  

in fo r m a t io n  (e n c o u r a g e , w a rn , tra in  o r  

p u b lis h ) ,  th a t it fa iled  to  in s p e c t ,  fa ile d  

to  p r o h ib it , fa iled  to  p ro v id e  e q u ip m e n t , 

an d  fa iled  to  m a k e  o r d e r s .

By v irtu e  o f  th e s e  o m is s io n s , it w a s 

a lle g e d  th a t th e  A u th o r ity  fa iled  to  d is 

c h a rg e  its  s ta tu to r y  lu n c t io n  o f  e n c o u r 

a g in g  sa fe  w o r k in g  in  s te v e d o r in g  o p e r 

a t io n s .23 T h u s , o n e  o f  th e  is su e s  b e fo re  

th e  H ig h  C o u r t  w a s  w h e t h e r  th e  

A u th o r ity  o w e d  a c o m m o n  law  d u ty  o f  

ca re  to  th e  P la in tif f  fo r  a c ts  o f  o m is s io n , 

n am ely , a d u ty  o f  c a re  fo r  n o n - fe a s a n c e . 

T h e  re a s o n s  o f  th e  m a jo r ity  in d ic a te  a 

r e fo r m u la t io n  o f  a c c e p ta b le  c r i te r ia  fo r 

th e  d e te r m in a t io n  o f  th is  issu e .

G a u d ro n  J  s ta te d  th a t  th e  c o r r e c t  

a n a ly s is  w a s to  v ie w  th e  s ta tu to r y  p o w 

e rs  as b e in g  e x e r c is e d  “...in the milieu of 
the common law.”2'' S h e  f o u n d  th a t  th a t
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th e  p la in t if f  w a s  v u ln e r a b le  to  in ju r y  b y  

r e a s o n  o f  th e  h a z a r d o u s  a n d  c a s u a l 

n a tu r e  o f  h is  e m p lo y m e n t , w h ic h  p r e 

c lu d e d  th e  d e v e lo p m e n t  o f  a n y  lo n g 

s ta n d in g  e m p lo y e r -e m p lo y e e  r e la t io n 

s h ip  in  w h ic h  th e  p la in t if f s  h e a lth  a n d  

w e lfa re  c o u ld  b e  s e c u r e d . S h e  a ls o  n o te d  

th a t th e  A u th o r ity  o u g h t  to  h a v e  k n o w n  

fr o m  its  o w n  in s p e c to r s  th e  f r e q u e n c y  

w ith  w h ic h  a n d  th e  d e g re e  to  w h ic h  

w a te r s id e  w o r k e r s  w e re  e x p o s e d  to  

a s b e s to s .

H e r  H o n o u r  c o n c lu d e d  th a t b y  re a 

s o n  o f  th e s e  f in d in g s  th e  A u th o r ity  w a s 

s u b je c t  to  a d u ty  “...to take those steps, 
short of making binding orders, which, in 
the circumstances, a reasonable authority 
with its powers and resources would have 
taken to avoid a foreseeable injury as a 
result of exposure to asbestos...”15

M c H u g h  J ,  w ith  w h o m  G le e s o n  J  

a g re e d , fo rm u la te d  a n u m b e r  o f  te s ts  fo r 

w h e th e r , in  a n o v e l c a se , a d u ty  o f  c a re  

o f  a ff irm a tiv e  a c t io n  w a s o w e d  b y  a 

s ta tu to r y  a u th o rity . T h e s e  in c lu d e d  th e  

fo l lo w in g  p r in c ip le s :

1) Was it reasonably foreseeable that an 
act or omission of the defendant, 
including a failure to exercise its statu
tory powers, would result in injury to 
the plaintiff or his or her interests? If 
no, then there is no duty

2) By reason of the defendants statutory 
or assumed obligations or control, did 
the defendant have the power to pro
tect a specific class including the plain
tiff (rather than the public at large) 
from risk of harm? If no, then there is 
no duty.

3) Was the plaintiff or were 
the plaintiff’s interests vulner
able in the sense that the 
plaintiff could not reasonably 
be expected to adequately 
safeguard him or herself or 
those interests from harm? If 
no, then there is no duty.
4) Did the defendant know, 
or ought the defendant to 
have known of the risk of 
harm to the specific class 
including the plaintiff if it did 
not exercise its powers? If no, 
then there is no duty.
5) Would such a duty impose 
liability with respect to the 
defendants exercise of “core

policy making” or quasi-legislative 
functions? If yes, then there is no duty.

6) Are there any other supervening rea
sons in policy to deny the existence of a 
duty of care (e.g. the imposition of a 
duty is inconsistent with the statutory 
scheme, or the case is concerned with 
pure economic loss, and the applica
tions oj the principles in the field deny 
the existence of a duty?) If yes, then 
there is no duty.26
M c H u g h  J  fo u n d  th a t  in  th e  p re s e n t  

c a s e  th e  c r ite r ia  e n u m e r a te d  b y  h im  as 

to  th e  e x is te n c e  o f  a d u ty  o f  c a re  a p p lie d  

a n d  th e r e  w e re  n o  p o lic y  c o n s id e r a t io n s  

n e g a t in g  th a t c o n c lu s io n . H e w a s p a r t ic 

u la r ly  c o m p e lle d  to  th is  c o n c lu s io n  b y  

th e  fa ct th a t th e  A u th o r ity  d ir e c te d  th e  

w a te r s id e  w o r k e r s  w h e r e  th e y  h a d  to  

w o r k  a n d  th a t fa ilu re  to  o b e y  s u c h  a 

d ir e c t io n  w o u ld  le a d  to  d is c ip lin a r y  

a c t io n  a n d  p o s s ib ly  d e r e g is t r a t io n .27

M c H u g h  J  a c k n o w le d g e d  th a t th e  

m a k in g  o f  o r d e r s  w h ic h  th e  A c t 

d e s c r ib e d  as h a v in g  “th e  fo rce  o f  la w ” 

( s 2 0 )  in d ic a te d  th a t th e s e  w e re  le g is la tiv e  

in  n a tu re  a n d  c a m e  w ith in  th e  “core-poli
cy” e x e m p tio n . H o w e v e r, h e  d id  n o t c o n 

s id e r  th a t th is  e x h a u s te d  th e  A u th o r ity ’s 

p o w e rs . A lth o u g h  th e  A u th o r ity ’s p o w e rs  

w e re  lim ite d , n o th in g  in  th e  A c t p r o h ib 

ited  it fro m  ta k in g  s te p s  to  e lim in a te , so  

far as r e a s o n a b ly  p r a c t ic a l , th e  n s k  o f  

h a rm  to  w a te rs id e  w o rk e r s .

K ir b y  J ,  as  in  Pyrenees, a d o p te d  th e  

th r e e -s ta g e  te s t  in  Caparo.28 H e sa id  th a t 

th e  q u e s t io n s  to  b e  a s k e d  to  d e c id e  

w h e th e r  th e re  w a s  a d u ty  o f  c a re  w e re  

w h e th e r  th e  d a m a g e  to  th e  p la in t iff  w a s

fo r e s e e a b le , w h e th e r  th e  r e la t io n s h ip  

b e tw e e n  th e  p la in t if f  a n d  th e  d e fe n d a n t  

w a s  r e a s o n a b ly  p r o x im a te , a n d  w h e th e r  

it w a s ju s t  a n d  e q u ita b le  to  im p o s e  a 

d u ty  o f  c a re .

In th is  c a s e , th e  fo rs e e a b ility  te st 

w a s  sa tis f ie d  b e c a u s e  as e a rly  a s  1 9 6 0 ,  

th e  A u th o r ity  w a s  d is tr ib u t in g  lite r a tu re  

c o n c e r n in g  th e  d a n g e rs  o f  in h a la t io n  o f  

d u s t  a n d  o f  d is e a s e s  c a u s e d  b y  e x p o s u r e  

to  d u s t. T h e r e  w a s  s u ff ic ie n t  p r o x im ity  

b e tw e e n  th e  A u th o r ity  a n d  th e  p la in t if f  

b e c a u s e ,  a l th o u g h  it w a s  n o t  h is  

e m p lo y e r , it h a d  a m u lt i - r e la t io n s h ip  

w ith  w o r k e r s , w h ic h  in c lu d e d  in s p e c 

t io n  o f  lo a d in g  a n d  u n lo a d in g  o f  s h ip s  

w ith  sa fe ty  in  m in d .

A lth o u g h  K ir b y  J  t o o k  in to  a c c o u n t  

th e  e x is t e n c e  o f  p o lic y  fa c to r s  m il i t a t 

in g  a g a in s t  th e  e x is t e n c e  o f  a d u ty  o f  

c a r e  in  th is  c a s e ,  ( in c lu d in g  th e  fa c t 

th a t  th e  A c t r e c o g n iz e d  th e  p r im a r y  

d u ty  o f  a n  e m p lo y e r  to  a n  in d iv id u a l 

w o r k e r , a n d  f in a n c ia l  s t r a in  to  th e  

C o m m it t e e )  h e  r e a c h e d  th e  v ie w  th a t  

c o u n t e r v a il in g  c o n s id e r a t io n s  c o n c e r n 

in g  th e  p a r t ic u la r  v u ln e r a b il i ty  o f  p e r 

s o n s  l ik e  th e  d e c e a s e d  p la in t if f ,  th e  

in a b il i ty  o f  th e  p la in t i f f  to  o b ta in  a c c e s s  

to  s p e c ia l is e d  e x p e r t is e  a n d  k n o w le d g e , 

a n d  th e  r e s o u r c e s  a v a i la b le  to  th e  

A u t h o r i t y  a s  a n  a g e n c y  o f  th e  

C o m m o n w e a lt h  to  p r o v id e  c lo t h in g  

a n d  a r t ic le s  fo r  th e  s a fe ty  a n d  p r o t e c 

t io n  o f  w o r k e r s ,  w e re  to  b e  g iv e n  

g r e a t e r  w e ig h t .  C o n s e q u e n t ly ,  H is  

H o n o u r  d e c id e d  th a t  th e r e  w e re  n o  

p o lic y  fa c to r s , to  n e g a te  th e  e x is t e n c e  

o f  a d u ty  a n d  th e r e fo r e  c o n c lu d e d  th a t  

a d u ty  o f  c a r e  e x is te d  in  th is  c a s e .

C a l l in a n  J  c o n c l u d e d  t h a t  th e  

A u th o r i ty  w a s  s u b je c t  to  a d u ty  to  ta k e  

r e a s o n a b le  c a r e  fo r  th e  p la in t i f f  in  th e  

w o r k p la c e  b e c a u s e  o f  e v id e n c e  o f  c o n 

tro l ( s u c h  a s  r o s te r in g  a n d  r e - r o s te r in g  

w o r k e r s ,  d e c id in g  w h e t h e r  th e  w o r k  

w a s  p r o p e r ly  p e r fo r m e d  a n d  w h e t h e r  a 

w o r k e r  s h o u ld  b e  d is c ip l in e d )  a n d  

id e n t if ie d  th e  p r o v is io n s  o f  th e  A ct 

w h ic h  g a v e  th e  A u th o r ity  a r ig h t  to  

c o n t r o l  w o r k e r s .  H e  s t a t e d  t h a t  

a l th o u g h  th e  A c t  g av e  p o w e r  to  th e  

A u th o r ity  to  r e g u la te  th e  in d u s tr y  b y  

le g is la t io n , th e  A u th o r ity  w a s  a u t h o 

r is e d  to  in te r fe r e  in  th e  w o r k in g  c o n d i 

t io n s  o f  w o r k e r s  b y  d e s ig n in g  a n d  

r e q u ir in g  a p p r o p r ia te  s a fe ty  m e a s u r e s . ►
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Future Directions
T h e  r e a s o n s  o f  th e  m a jo r i ty  in  

Crimmins rev e a l d iffe re n t te s ts  fo r  l ia b il 

ity. H o w e v e r, a m u lt i - fa c to r ia l  a p p r o a c h  

r e q u ir in g  c o n s id e r a t io n  o f  m a n y  d if fe r 

e n t  fa c to rs  is e v id e n t . A  s ta te m e n t  o f  

c la im  w ill h a v e  to  b e  c a re fu lly  p le a d e d  

to  ta k e  in to  a c c o u n t  th e  v a r io u s  fa c to rs  

c o n s id e r e d  im p o r ta n t  b y  th e  ju s t ic e s  

w h o  fo rm e d  th e  m a jo rity .

O n e  c o n s e q u e n c e  o f  th e  a p p r o a c h  

b y  th e  m a jo r i ty  is  th a t  Crimmins h a s  

ta k e n  th e  la w  a w a y  fro m  th e  a d m in is 

t r a t iv e  la w  m o d e l  o f  th e  U n i t e d  

K in g d o m  a p p r o a c h  a n d  th e  v ie w s  o f  

B r e n n a n  C J in  Pyrenees, a n d  h a s  s w e p t 

a w a y  le g a l f ic t io n s  s u c h  a s  th e  d o c t r in e  

o f  g e n e r a l re l ia n c e . It h a s  b r o u g h t  c o n 

s id e r a t io n s  o f  fa ir n e s s  a n d  e q u ity  to  

p la y  to  a g re a te r  e x t e n t  th a n  in  th e  

U n i t e d  K in g d o m . In  a d o p t in g  t h is  

a p p r o a c h  th e  H ig h  C o u r t  h a s  b r o u g h t  

th is  a re a  in to  lin e  w ith  its  fo r m u la t io n  

o f  te s ts  fo r  d e te r m in in g  d u t ie s  o f  c a re  

in  c a s e s  in v o lv in g  p u re  e c o n o m ic  lo s s .M

E x c e p t  fo r M c H u g h  J ,  th e  ju s t ic e s  

d o  n o t  d ea l w ith  q u e s t io n s  o f  c o n s t r u c 

tiv e  k n o w le d g e  o f  p o te n t ia l  h a r m  to  

p la in t if fs . T h is  is  l ik e ly  to  p ro v e  to  b e  a 

m a tte r  o f  m a jo r  im p o r t a n c e  b e c a u s e  

d if f ic u lt  p r o b le m s  o f  p r o o f  w ill  p r o b a 

b ly  b e s e t  a P la in t if f  s e e k in g  to  e s ta b lis h  

a c tu a l  k n o w le d g e  b y  th e  d e fe n d a n t  

a u th o r i ty  th a t  its  a c ts  o r  o m is s io n s  

c o u ld  h a r m  a P la in tif f .

I f  th e  v ie w s  o f  M c H u g h  J  a re  

a p p lie d  w ith  r e s p e c t  to  th e  q u e s t io n  o f  

n o t i c e ,  th e  t h e o r y  o f  c o n s t r u c t iv e  

n o t ic e  c o u ld  o n ly  b e  re lie d  o n  b y  a 

p la in t i f f  i f  s/he c a n  e s t a b lis h  th a t  th e  

d e fe n d a n t  a u th o r i ty  h a d  a n  o b l ig a t io n  

to  s e e k  o u t  th e  r e q u is ite  in f o r m a t io n ,  

in  a ll th e  c i r c u m s ta n c e s .  T h u s ,  th e  

p la in t i f f  w o u ld  h a v e  to  e s t a b lis h  a c le a r  

c a s e  i f  a n  a r g u m e n t  o n  th is  is s u e  is  l ik e 

ly  to  s u c c e e d .

A ls o , th e  d is t in c t io n  b e tw e e n  m is 

fe a s a n c e  a n d  n o n - f e a s a n c e  is  l ik e ly  to  

c o n t in u e  to  p la y  a n  im p o r t a n t  ro le  in  

p r o c e e d in g s  b r o u g h t  a g a in s t  s ta tu to r y  

a u t h o r i t i e s ,  b e c a u s e  t h e  C o u r t  in  

Crimmins a c c e p te d  th e  v a lid ity  o f  th is  

d is t in c t io n .  R e g re tta b ly , th is  w ill o p e n  

th e  d o o r  to  t e c h n ic a l  a n d  o f te n  a r t i f ic ia l  

d is t in c t io n s .

N o t a ll c a s e s  w h ic h  in v o lv e  th e  fa il

u re  to  d o  s o m e th in g  s h o u ld  b e  c la s s i 

f ie d  o r  t r e a te d  a s  o m is s io n  c a s e s .  

S o m e t im e s  th e  o m is s io n  m a y  h a v e  

o c c u r r e d  in  th e  c o u r s e  o f  s o m e  a c t iv ity  

s o  th a t it is m o r e  p r o p e r ly  v ie w e d  as 

p o s i t iv e  m is f e a s a n c e .  F o r  e x a m p le  

M c H u g h  J  in  Crimmins10 s ta te d  th a t in  

d ir e c t in g  th e  w a te r s id e  w o r k e r s  to  

p la c e s  o f  w o r k , th e  A u th o r ity  w a s  e x e r 

c i s in g  its  p o w e r  to  g iv e  d ir e c t io n s  in  a id  

o f  its  s ta tu to r y  p o w e r s  a n d  c o n s e q u e n t 

ly  o w e d  a  d u ty  to  th o s e  w o r k e r s  to  e x e r 

c is e  s u c h  p o w e r s  w ith  r e a s o n a b le  c a re . 

T h u s  fa ilu re  to  d ir e c t  a w o r k e r  to  a 

p la c e  w h ic h  p ro v id e d  a sa fe  w o r k in g  

e n v ir o n m e n t  c o u ld  b e  c o n s t r u e d  a s  an  

a c t  o f  m is fe a s a n c e

T h e  c o n c e p t  o f  “v u ln e r a b il i ty ” h a s  

e m e r g e d  a s  a c o m m o n  th e m e  in  th e  

m a jo r i ty  ju d g m e n ts . A s e x p la in e d  b y  

M c H u g h  J  a d u ty  o f  c a re  is  d e s ig n e d  to  

p r o te c t  a  p la in t i f f  w h o  h a s  n o  o r  lit t le  

c a p a c i ty  to  p r o te c t  h im s e l f  o r  h e r s e lf . 

C o n s e q u e n t ly , it s e e m s  m o r e  l ik e ly  th a t 

a  d u ty  o f  c a re  w ill b e  s p e lt  o u t w h e r e  

th is  fa c to r  is p r e s e n t .

O n e  f u r t h e r  c o n s e q u e n c e  o f  

Crimmins a r i s e s  f r o m  th e  v ie w  o f  

G a u d r o n  J  t h a t  a n y  d u t y  o l c a r e  

im p o s e d  o n  a s t a t u t o r y  a u t h o r i t y  fo r  

th e  e x e r c is e  o r  n o n - e x e r c i s e  o f  its  

p o w e r s  o r  f u n c t io n s  is  c o n f in e d  to  th e  

t a k in g  o f  s t e p s  “...that a reasonable 
authority with the same powers and 
resources would have taken in the cir
cumstances.”31

O n e  p r a c t i c a l  c o n s e q u e n c e  o f  

G a u d r o n  J s  fo r m u la t io n  is  th a t  a p la in 

t if f  a l le g in g  a d u ty  o f  c a r e  a g a in s t  an  

a u th o r i ty  w o u ld  b e  r e q u ir e d  to  p ro v e  

th a t  it h a d  th e  r e s o u r c e s  to  ta k e  a c t io n  

to  a v o id  th e  in ju r y  c la im e d  to  h a v e  

b e e n  c a u s e d  b y  th e  a u t h o r i t y ’s  n e g l i 

g e n c e . A ls o , a d e fe n d a n t  c o u ld  re ly  

u p o n  its  in a b ility , b y  r e a s o n  o f  in s u f f i 

c ie n t  r e s o u r c e s , to  c o m p ly  w ith  th e  

a lle g e d  d u ty  o f  c a r e .

A lth o u g h  G a u d r o n  J s  v ie w s  h a v e  

n o t  g a in e d  g e n e r a l  a c c e p t a n c e ,  it m a y  

b e  th a t  H e r  H o n o u r s  r e m a r k s  w ill b e  

c ite d  in  fu tu re  c a s e s .

O n e  c a n  s u r m is e  th e r e fo r e  th a t  

Crimmins w ill  p r o v id e  a s o u r c e  o f  

d e b a te  in  th is  a re a  o f  la w  a n d  in  d u e  

c o u r s e  th e  H ig h  C o u r t  w ill a g a in  b e  

a s k e d  to  c o n s id e r  c o n c e p t s  w h ic h  w ill 

a ss is t  in  d e te r m in in g  th e  e x is t e n c e  o l a 

d u ty  o f  c a re  fo r  a c ts  o f  n o n - f e a s a n c e . S3
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