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T h e  end o f
A  r e c e n t  H i g h  C o u r t  d e c i s i o n  h a s f o r u m  s h o p p i n g ?
e s t a b l i s h e d  t h a t  w h e r e  a  t o r t  p r o c e e d i n g  is  b r o u g h t  in  a  f o r u m  d i f f e r e n t  f r o m  w h e r e  t h e  t o r t  o c c u r r e d ,  

t h e  l a w  t o  b e  a p p l i e d  is  t h e  l a w  o f  t h e  p l a c e  o f  t h e  t o r t .  T h i s  a r t i c l e  e x p l a i n s  t h e  l e g a l  p o s i t i o n  p r i o r  t o  

t h i s  d e c i s i o n ,  a n a l y s e s  t h e  d e c i s i o n  in  d e t a i l  a n d  t h e  r a m i f i c a t i o n s  i t  w i l l  h a v e  f o r  P l a i n t i f f s .

O n e  o f  th e  h a r d e s t ,  m o s t  t e c h n ic a l  a n d  

in tra c ta b ly  o b s c u r e  a re a s  o f  A u s tr a lia n  law  

h a s  n o w  b e e n  m a d e  s im p le . In  John Pfeiffer 
Pty Ltd v Rogerson ( 2 0 0 0 ]  H C A  3 6  th e  H ig h  

C o u rt  h e ld  th a t w h e r e  to rt p r o c e e d in g s  are  

b r o u g h t  in  a  S ta te  o r  T e rr ito r y  o th e r  th a n  th e  S ta te  o r  T e rr ito r y  

w h e r e  th e  to r t  o c c u r r e d  th e  s u b s ta n tiv e  la w  to  b e  a p p lie d  is th e  

la w  o f  th e  p la c e  o f  th e  to rt . T h e  o n ly  a p p lic a t io n  fo r  th e  la w  o f  

th e  fo ru m  is in  r e la t io n  to  p r o c e d u r a l  m a tte r s  w h ic h  a re  c o n 

f in e d  to  m a tte r s  s u c h  a s  c o u r t  p r o c e d u r e s  a n d  th e  ru le s  o f  e v i

d e n c e . T h e  e ffe c t  o f  th e  d e c is io n  is  to  s ig n if ic a n t ly  r e d u c e  th e  

a b il i ty  o f  p la in t iffs  to  a v o id  s ta tu te s  w h ic h  cu t d o w n  th e ir  e n t i 

t le m e n ts  to  c o m m o n  law  d a m a g e s .

T h e  la w  b e f o r e  John P feiffer
In  a s e r ie s  o f  c a s e s  p r io r  to  John Pfeiffer th e  H ig h  C o u r t  h a d  

a p p lie d  th e  d o u b le  a c t io n a b ili ty  ru le  e n u n c ia te d  in  Phillips v 

Eyre.' A s e x p la in e d  in  th e s e  c a s e s  d o u b le  a c t io n a b ili ty  re q u ire d  

th a t in  o r d e r  to  b e  a c t io n a b le  in  a c o u r t  o f  a ju r is d ic t io n  o th e r  

th a n  th a t  in  w h ic h  th e  e v e n ts  o c c u r r e d  ( 1 )  th e  e v e n ts  m u st  

h a v e  b e e n  s u c h  th a t th e y  w o u ld  h a v e  g iv e n  rise  in  th e  fo ru m  

to  a c iv il  a c t io n  o f  th e  k in d  s o u g h t  to  b e  e n fo r c e d  a n d  ( 2 )  b y  

th e  la w  o f  th e  p la c e  o f  th e  w ro n g  th e y  g av e  rise  to  a l ia b ility  o f  

th e  k in d  th e  p la in t if f  so u g h t  to  e n fo r c e . T h e r e  w a s  c o n fu s io n  as 

to  w h e th e r  th is  w a s a p r e c o n d it io n  to  th e  e x e r c is e  o f  ju r i s d ic 

t io n  o r  w h e th e r  it w a s a c h o ic e  o f  law  ru le  w h ic h  d e te r m in e d  

th e  s u b s ta n tiv e  law  to  b e  a p p lie d  in  s u c h  a ca se .
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In  d e te r m in in g  th e  s e c o n d  l im b  o f  th e  d o u b le  a c t io n a b ili ty  

te s t  a  d is t in c t io n  w a s  d ra w n  b e tw e e n  p ro c e d u ra l m a tte rs  an d  

m a tte r s  g o in g  to  th e  s u b s ta n c e  o f  th e  liab ility . I f  th e re  w as a p r o 

c e d u r a l  b a r  to  a n  a c t io n  in  th e  p la c e  o f  th e  w r o n g  th e  s e c o n d  

lim b  c o u ld  s till b e  sa tis f ie d  b e c a u s e  th e  su b s ta n tiv e  lia b ility  still 

a ro se  e v e n  if  re c o v e ry  c o u ld  n o t  o c c u r  fo r  p ro c e d u ra l re a so n s .

In  a p p ly in g  th is  te s t  th e  H ig h  C o u rt  h a d  d e fin e d  m a tte r s  o f  p r o 

c e d u r e  b r o a d ly  a n d  fo u n d  th a t m a tte rs  re la t in g  to  l im ita t io n  

p e r io d s  a n d  q u a n t if ic a t io n  o f  d a m a g e s  w e re  p ro c e d u ra l m a tte rs .

T h is  o b v io u s ly  c r e a te d  th e  p o te n tia l  fo r  p r o p e r ly  a d v ise d  

p la in t iffs  to  c h o o s e  a fo ru m  w h e r e  l im ita t io n  p e r io d s  w ere  

m o s t  fa v o u ra b le  a n d  w h e r e  s ta tu te s  c u t t in g  d o w n  a p la in t if f s  

r ig h t to  d a m a g e s  d id  n o t  apply . F o r  e x a m p le , m o to r  a c c id e n t  

a n d  w o r k e r s  c o m p e n s a t io n  c a s e s  a r is in g  in  N e w  S o u th  W a le s  

b u t  l it ig a te d  in  th e  A C T  a v o id e d  th e  le g is la t io n  c u t t in g  d o w n  

a n  in ju r e d  p la in t i f f s  r ig h t  to  d a m a g e s .

John P feiffer  -  t h e  f a c t s

T h e  w o r k e r  w a s  in ju r e d  o n  a b u ild in g  s ite  in  Q u e a n b e y a n  

w h e n  h e  t r ip p e d  o v e r  s o m e  fe n c in g . H e  b r o u g h t  p r o c e e d in g s  

a g a in s t  h is  e m p lo y e r  in th e  A C T  S u p r e m e  C o u r t  fo r  d a m a g e s  

fo r  n e g lig e n c e . N e g lig e n c e  w a s p ro v e d . T h e  q u e s t io n  w a s 

w h e th e r  o r  n o t  to  a p p ly  th e  p ro v is io n s  o f  th e  Workers 
Compensation Act 1 9 8 7  ( N S W )  (s s  1 5 1 F - 1 5 1 G )  to  th e  q u a n t if i 

c a t io n  o f  d a m a g e s . If th e  N S W  law  w a s  to  b e  a p p lie d  th e  

r e s p o n d e n t  w o u ld  r e c e iv e  s u b s ta n tia l ly  le s s  th a n  if  th e  u n m o d 

ifie d  c o m m o n  la w  o f  th e  A C T  a p p lie d . T h e  M a s te r  d e te r m in e d  

in  a c c o r d a n c e  w ith  M cKain v RW Miller & Co (SA) Pty Ltd2 a n d  

Stevens v Head ' th a t  th e  p ro v is io n s  o f  th e  Workers Compensation 
Act 1 9 8 7  ( N S W )  r e la t in g  to  th e  q u a n t if ic a t io n  o f  d a m a g e s  w ere  

p r o c e d u r a l  m a tte r s  a n d  n o t  s u b s ta n tiv e  m a tte r s  a n d  th a t  th e r e 

fo re  th e  w o r k e r  s h o u ld  b e  a w a rd e d  d a m a g e s  in  a c c o r d a n c e  

w ith  th e  law s o f  th e  A C T . T h e  e m p lo y e r  a p p e a le d  th is  d e c is io n  

to  th e  F u ll  C o u r t  o f  th e  S u p r e m e  C o u r t  o f  th e  A C T  a n d  th e n c e  

to  a b e n c h  o f  five ju d g e s  o f  th e  F e d e ra l C o u rt  b e fo r e  s e e k in g  ►
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s p e c ia l  le a v e  to  

a p p e a l  to  th e  

H ig h  C o u r t .  T h e  

e x p r e s s  in te n t io n  

o f  th e  a p p l ic a t io n  

w a s  to  in v ite  th e  

C o u r t  to  r e c o n 

s id e r  its  d e c is io n s  

in  McKain a n d  

Stevens.

T h e  d e c i s i o n

T h e  e m p lo y e r  w a s  r e s o u n d in g ly  s u c c e s s fu l  in  th e  H ig h  

C o u r t . Its  a p p l ic a t io n  fo r  s p e c ia l  le a v e  w a s g r a n te d  a n d  its  

a p p e a l w a s  u n a n im o u s ly  a llo w e d . T h r e e  ju d g m e n ts  w e re  d e liv 

e re d . T h e  p r in c ip a l  ju d g m e n t  is  th a t o f  G le e s o n  C J , G a u d r o n , 

M c H u g h , G u m m o w  a n d  H a y n e  J J .  K irb y  J  a n d  C a ll in a n  J  w ro te  

s e p a ra te  ju d g m e n ts .

T h e  p r i n c i p a l  j u d g m e n t

T h e  p r in c ip a l  ju d g m e n t  id e n tif ie d  a n u m b e r  o f  r e a s o n s  fo r  

r e c o n s id e r in g  McKain a n d  Stevens. T h e s e  w e re

• th e  d e p a r tu re  in  McKain a n d  Stevens fro m  th e  re s u lt  in  th e  

p r e v io u s  d e c is io n  o f  Breavington v Godleman;4

• th e  fa c t th a t n e ith e r  McKain o r  Stevens in v o lv e d  fe d e ra l 

ju r i s d ic t io n ;

• th e  d e c is io n  in  Lange v Australian Broadcasting Corporation ’ 
w h ic h  h e ld  th a t  th e  c o m m o n  law  m u s t  a d a p t  to  th e  

C o n s t i tu t io n ;

• th e  fa ct th a t n o  is su e  a ro se  a s  to  th e  a p p lic a b il i ty  o f  th e  

d o u b le  a c t io n a b i li ty  ru le  in  e i th e r  McKain o r  Stevens.
T h e  ju d g m e n t  id e n tif ie s  th e  is su e  in  r e la t io n  to  c o u r ts

e x e r c is in g  fe d e ra l ju r i s d ic t io n .  In  s u c h  ca s e s  th e  ju r is d ic t io n  o f  

th e  to r t  a n d  th e  ju r is d ic t io n  o f  th e  c o u r t  a re  th e  s a m e , e a c h  

w ith in  a  s in g le  ju r is d ic t io n  -  A u s tra lia . A s a re s u lt  th e  o n ly  ta sk  

o f  th e  c o u r t  is to  id e n tify  w h ic h  la w  g o v e r n s  th e  c o n s e q u e n c e s  

o f  th e  to r t . N o  is s u e  o f  d o u b le  a c t io n a b ili ty  c a n  a r ise .

C o u rts  e x e r c is in g  fed era l ju r is d ic t io n  are re q u ire d  b y  ss  7 9  

an d  8 0  o f  th e  Judiciary Act 1 9 0 3  to  a p p ly  th e  law s o f  th e  S ta te s  

o r  T e rr ito r ie s  in  w h ic h  th e y  are  s ittin g . T h a t  in  tu r n  m e a n s  th a t, 

i f  th e  law s o f  th e  fo ru m  are  a p p lie d , th e  o u tc o m e  o f  a ca se  m a y  

d e p e n d  u p o n  w h e re  th e  c o u r t  is s ittin g . T h e  ju d g m e n t  d e s c r ib e s  

th is  resu lt a s  “o d d  o r  u n u s u a l”. “T h a t  is  b e c a u s e  a lth o u g h  th e  

so u rc e  o f  p o w e r  to  d e c id e  is c o n s ta n t , th e  c o n te n t  o f  th e  rig h ts  

a n d  d u tie s  to  w h ic h  th e  c o u r t  g iv es e ffe c t m a y  v ary  a c c o r d in g  to  

w h e re  th e  p o w e r  to  d e c id e  is e x e r c ise d  in  th e  fe d e r a t io n .”6

H a v in g  fo u n d  th is  ju s t i f ic a t io n  fo r  r e c o n s id e r a t io n  o f  th e  

is su e  th e  ju d g m e n t  sa y s  th a t  s u c h  r e c o n s id e r a t io n  s h o u ld  n o t  

b e  l im ite d  to  r e c o n s id e r a t io n  o f  th e  q u e s t io n  o f  c h o ic e  o f  law  

in  re la t io n  to  fe d e ra l ju r is d ic t io n  s in c e  fe d e ra l ju r is d ic t io n  

d e p e n d s  to  a  la rg e  e x te n t  o n  th e  p a r t ie s  r a th e r  th a n  o n  th e  

n a tu re  o f  th e  a c ts  g iv in g  rise  to  to r t io u s  liab ility .

T h e  ju d g m e n t  th e n  (p u r p o r te d ly  in  a c c o r d a n c e  w ith  th e  

d e c is io n  in  Lange v Australian Broadcasting Corporation) d e c id 

ed  th a t “th e  c o m m o n  law  w ith  r e s p e c t  to  th e  c h o ic e  o l law  ru le  

fo r  to r t  s h o u ld  b e  d e v e lo p e d  to  ta k e  in to  a c c o u n t  v a r io u s  m a t

te rs  a r is in g  fro m  th e  A u s tr a lia n  C o n s titu t io n a l  te x t  a n d  s t r u c 

tu r e ” in c lu d in g

• th e  e x is te n c e  a n d  s c o p e  o f  fe d e ra l ju r i s d ic t io n ;

• th e  p o s it io n  o f  th e  H ig h  C o u rt  a s  th e  u lt im a te  c o u r t  o f  

a p p e a l;

• th e  im p a c t  o f  s 1 1 7  a n d  1 1 8  o n  a n y  “p u b lic  p o lic y  e x c e p 

t io n ” to  a c h o ic e  o f  law  ru le ;

• th e  p r e d o m in a n t  te r r ito r ia l  c o n c e r n  o f  th e  s ta tu te s  o f  S ta te  

a n d  T e rr ito r ia l  le g is la tu re s ;

• th e  n a tu re  o f  th e  fe d e ra l c o m p a c t .

T h e  ju d g m e n t  sa y s  th a t th e s e  m a tte rs  “fa v o u r  th e  a d o p tio n  

o f  a s in g le  c h o ic e  o f  la w  ru le  c o n s is te n tly  in  b o th  fed era l a n d  

n o n -fe d e r a l  ju r is d ic t io n  in  all c o u r ts  in  A u s tr a lia .”7 It e x p r e ss ly  

le ft o p e n  th e  q u e s t io n  o f  w h e th e r  a n y  a s p e c ts  o f  th e  c h o ic e  o f  

la w  ru le s  w e re  c o n s t i tu t io n a lly  e n tr e n c h e d  as a re s u lt  o f  th e  

lis te d  fa c to r s .8

T h e  ju d g m e n t  th e n  c o n s id e r s  th e  v a r io u s  o p tio n s  fo r  a 

c h o ic e  o f  law  r u le -a p p l ic a t io n  o f  th e  law  o f  th e  fo ru m  ( le x  fo r i) , 

th e  law  o f  th e  p la c e  o f  th e  w ro n g  ( le x  lo c i  d e lic t i)  o r  th e  “p r o p 

e r  law  o f  th e  t o r t ”. T h is  la tte r  a p p r o a c h  w as r e je c te d  b e c a u s e  o f  

th e  p ra c tic a l d is a d v a n ta g e s  th a t th e  u n c e r ta in ty  o f  a p p lic a t io n  

o f  s u c h  a ru le . T h a t  left th e  c h o ic e  b e tw e e n  th e  le x  lo c i d e lic ti 

an d  th e  le x  fo ri. A p p lic a tio n  o f  th e  le x  lo c i  w o u ld  fix  lia b ility  

an d  m a k e  it c e r ta in . A p p lic a tio n  o f  th e  le x  fori w o u ld  m a k e  th e  

e x is te n c e , e x te n t  a n d  e n fo rc e a b ility  o f  l ia b ility  v a ry  a c c o r d in g  to  

th e  d iffe re n t fo ru m s  in  w h ic h  th e  c la im  m a y  b e  b r o u g h t  or, in  

th e  ca se  o f  fe d e ra l ju r is d ic t io n ,  in  w h ic h  th e  c o u r t  w as s ittin g . 

T h e  a p p lic a t io n  o f  a s in g le  ru le  in  fed era l a n d  n o n -fe d e r a l ju r is 

d ic t io n  a n d  g iv in g  e ffe c t  to  th e  “p re d o m in a n t  te rr ito r ia l  c o n c e r n  

o f  th e  s ta tu te s  o f  S ta te  a n d  T e rr ito ry  le g is la tu re s ” w a rra n te d  p r e 

fe rr in g  th e  le x  lo c i  o v e r  th e  le x  fo r i.9

A s a re su lt o f  th is  d e c is io n  it w as p o s s ib le  fo r  th e  C o u rt  to  

d is ca rd  th e  d o u b le  a c t io n a b ili ty  ru le . In  fe d e ra l ju r i s d ic t io n  th e  

ru le  s im p ly  d id  n o t  a p p ly  b e c a u s e  th e re  w a s b u t  o n e  ju r is d ic 

t io n . In  n o n - fe d e r a l  ju r is d ic t io n  th e  q u e s t io n  w a s  w h e th e r  o r  

n o t S ta te  a n d  T e rr ito r y  c o u r ts  sh o u ld  b e  o b lig e d  to  g ra n t a 

re m e d y  w h e n  th e  la w s o f  th e  fo ru m  p ro v id e d  th a t  if  th e  e v e n t 

h a d  o c c u r r e d  in  th e  fo ru m  n o  re m e d y  w o u ld  b e  g iv e n . T h is  

q u e s t io n  w a s a n s w e re d  in  th e  a ffirm a tiv e  la rg e ly  b e c a u s e  o f  th e  

fe d e ra l n a tu re  o f  th e  C o n s t i tu t io n  a n d  th e  o p e r a t io n  o f  s 1 1 7  

a n d  1 1 8  p r e v e n t in g  c o u r ts  fro m  re fu s in g  o n  p u b lic  p o lic y  

g ro u n d s  to  g iv e  e ffe c t  to  th e  la w s o f  a n o th e r  p o lity  w ith in  th e  

fe d e r a tio n . T h e  ju d g m e n t  s a id :10

“w ith in  th e  fe d e ra l s y s te m , it is a p p r o p r ia te  th a t  e a c h  S ta te  

a n d  T e rr ito r y  re c o g n is e  th e  in te re s t  o f  th e  o th e r  S ta te s  a n d  

T e rr ito r ie s  in  th e  a p p lic a t io n  o f  th e ir  la w s to  e v e n ts  o c c u r 

r in g  in  th e ir  ju r i s d ic t io n .  A cco rd in g ly , a n y  r e q u ir e m e n t  fo r  

d o u b le  a c t io n a b i li ty  in  n o n -fe d e r a l  ju r is d ic t io n  s h o u ld  b e  

d is c a r d e d .”

T h e  o n ly  e x c e p t io n  n o te d  w as w h e r e  th e  a b s e n c e  o f  an  

e n tit le m e n t  to  s u e  fo r  a w ro n g  in  th e  fo ru m  in d ic a te d  th a t it 

w a s a “c le a r ly  in a p p r o p r ia te  fo r u m ” in  w h ic h  to  su e .

F in a lly  th e  ju d g m e n t  d e a lt  w ith  th e  d is t in c t io n  b e tw e e n  

s u b s ta n c e  a n d  p r o c e d u r e . O b v io u s ly  i f  th e  c h o ic e  o f  la w  ru le  

a p p lie s  th e  le x  lo c i  d e lic t i ,  th a t ru le  c a n n o t  a p p ly  to  fo rc e  th e  

c o u r ts  o f  th e  fo r u m  to  a p p ly  th e  ru le s  a n d  p r o c e d u r e  o f  a n o th 

e r  c o u r t  b u t  r a th e r  a p a r ty  in v o k in g  th e  ju r is d ic t io n  o f  th e  

c o u r t  m u s t  la k e  it  a s  it f in d s  it. S im ila r ly  a p la in t if f  c a n n o t  a sk

“Whilst forum shopping 

is no doubt of great benefit 

to plaintiffs the reasons 

advanced in the judgments 

for adopting a uniform 

and predictable rule are 

compelling. ”
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a c o u r t  to  g ra n t  re lie f  w h ic h  its  e m p o w e r in g  s ta tu te  d o e s  n o t  

p e r m it .

W h i le  th e  p re c is e  a p p lic a t io n  o f  th e s e  p r in c ip le s  m ig h t b e  

r e q u ire d  to  b e  w o rk e d  o u t in  la te r  c a s e s  it w a s  c le a r  to  th e  

m a jo r i ty  ju d g e s  th a t “th e  a p p lic a t io n  o f  a n y  l im ita t io n  p e r io d ” 

a n d  “all q u e s t io n s  a b o u t  th e  k in d s  o f  d a m a g e  o r  a m o u n t  o f  

d a m a g e s  th a t  m ay  b e  r e c o v e r e d ” a re  q u e s t io n s  o f  s u b s ta n c e  to  

b e  g o v e r n e d  b y  th e  le x  l o c i .11

K ir b y  J

K ir b y  J  w ro te  a ju d g m e n t  w h ic h  c a m e  to  th e  sa m e  re s u lt  

fo r  la rg e ly  th e  sa m e  re a s o n s . H o w e v e r , H is  H o n o u r  m o re  c le a r 

ly  a d d r e s s e d  th e  re le v a n t is s u e s  p la c in g  le s s  e m p h a s is  o n  th e  

is s u e  o f  fe d e ra l ju r is d ic t io n  o r  th e  p u r p o r te d  d ic ta te s  o f  th e  

d e c is io n  in  Lange. H is  H o n o u r s  r e a s o n s  id e n tify  a n u m b e r  o f  

fa c to rs  le a d in g  to  h is  c o n c lu s io n s

• th e  d if fe re n c e  b e tw e e n  a F e d e r a t io n  a n d  d if fe re n t  s ta te s  in  

in te r n a t io n a l  law  w h ic h  m a d e  th e  p r in c ip le s  a d o p te d  in  a n  

in te r n a tio n a l  c o n te x t  in a p p lic a b le ;

• th e  in c r e a s e d  m o b ility  o f  p e r s o n s , g o o d s  a n d  s e r v ic e s  g iv 

in g  r ise  to  a d iffe re n t c o n t e x t  in  w h ic h  th e  q u e s t io n  o f  

c h o ic e  o f  law  n e e d e d  to  b e  d e te r m in e d ;

• th e  u n fa ir n e s s  o f  a llo w in g  p la in t if fs  to  s e le c t  a v e n u e  in  a 

m a n n e r  th a t s e r io u s ly  p r e ju d ic e s  th e  r ig h ts  o f  d e fe n d a n ts ;

• th e  fact th a t a n a rro w  d e f in it io n  o f  w h a t is  p r o c e d u ra l w ill 

re d u c e  th e  p o te n tia l  fo r  c h o ic e  o f  v e n u e  to  a ffe c t th e  r ig h ts  

o f  o th e r s ;

• th e  d e s ira b ility  o f  a ru le  th a t  w a s  c e r ta in  a n d  p r e d ic ta b le . 

F o r  all th e s e  re a s o n s  h is  H o n o u r  th o u g h t  th a t th e  c h o ic e

o f  la w  ru le  sh o u ld  b e  r e c o n s id e r e d . In te r e s t in g ly  H is  H o n o u r  

re tre a te d  fro m  th e  p o s it io n  h e  t o o k  w h e n  o n  th e  N S W  C o u r t  

o f  A p p e a l a n d  h e ld  th a t s  1 1 8  d id  n o t  d ic ta te  a p a r t ic u la r  

c h o ic e  o f  la w  ru le  b u t r a th e r  th a t  th e  c o m m o n  la w  s h o u ld  b e  

d e v e lo p e d  in  a m a n n e r  “h a r m o n io u s  to  th e  te x t  a n d  c h a r a c te r  

o f  th e  C o n s t i t u t io n ”. 12

H is H o n o u r  fo rm u la te d  a se r ie s  o f  n a les th a t c le a r ly  id e n tify  

th e  p ro c e s s  w h ic h  a co u rt  m u st e n g a g e  in  w h e n  d e te r m in in g  an  

in tr a -n a t io n a l to rt c la im .1 ’ In d e te r m in in g  w h e th e r  th e re  is ju r is 

d ic t io n  n o  q u e s t io n  o f  d o u b le  a c t io n a b ility  a rises . T h e  s u b s ta n c e  

o f  th e  c la im  is d ea lt w ith  in  a c c o r d a n c e  w ith  th e  c o m m o n  law  as 

m o d if ie d  b y  th e  sta tu te  law  o f  th e  p la ce  o f  th e  w ro n g .

C a l l i n a n  J

C a ll in a n  J  d e a lt  w ith  th e  m a tte r  o n  a m o r e  l im ite d  b a s is . 

H is  H o n o u r  h e ld  th a t th e  la w s in  q u e s t io n  s h o u ld  b e  c la s s if ie d  

as s u b s ta n tiv e  r a th e r  th a n  p r o c e d u r a l . T h a t  w a s e n o u g h  to  

e n tit le  th e  e m p lo y e r  to  s u c c e e d . H is  H o n o u r  c o n f in e d  th e  

n o t io n  o f  w h a t w a s p ro c e d u ra l to  th o s e  la w s “w h ic h  a re  r e a 

s o n a b le  a n d  n e ce ssa ry ... fo r th e  c o n d u c t  o f  th e  a c t io n  o n ly ”. 14 

H is  H o n o u r  d id  n o t  c o n s id e r  it n e c e s s a r y  o r  d e s ira b le  to  fo r 

m u la te  a d iffe re n t ru le  to  th e  d o u b le  a c t io n a b ili ty  ru le  a n d  it 

w a s  n o t  n e c e s s a r y  to  c o n s id e r  th e  a p p lic a t io n  o f  s 1 1 8  in  o r d e r  

to  re s o lv e  th e  ca se .

C o m m e n t

T h e r e  c a n  b e  n o  a rg u m e n t w ith  th e  r e a s o n s  fo r  th e  d e c i 

s io n  in  th is  ca se  o n  th e  b a s is  o f  le g a l p o licy . W h ils t  fo ru m

s h o p p in g  is n o  d o u b t  o f  g re a t b e n e f it  to  p la in t iffs  th e  re a s o n s  

a d v a n c e d  in th e  ju d g m e n ts  fo r  a d o p t in g  a u n ifo r m  a n d  p r e 

d ic ta b le  ru le  a re  c o m p e ll in g . T h e  o n ly  c r i t ic is m  o f  th e  p r in c i 

p a l ju d g m e n t  is  th a t  it p ro v id e s  a n o th e r  e x a m p le  o f  th e  o b s e s 

s io n  th a t s o m e  m e m b e r s  o f  th e  C o u r t  h a v e  a b o u t  fe d e ra l ju r i s 

d ic t io n  a n d  it r e p r e s e n ts  a s ig n if ic a n t  e x p a n s io n  o f  th e  b a s is  

u p o n  w h ic h  th e  c o m m o n  la w  m a y  b e  d e v e lo p e d  in  a c c o r d a n c e  

w ith  th e  C o n s t i tu t io n  th a t w a s  o u t lin e d  in  Lange. T h e r e  w a s n o  

n e e d  to  p la ce  s u c h  e m p h a s is  o n  th e s e  is su e s  in  o r d e r  to  ju s t i f y  

a  d e p a r tu re  fro m  th e  C o u r t s  p re v io u s  a u th o r it ie s . R a th e r  th e  

a p p r o a c h  o f  K ir b y  J ,  w h o  a d o p te d  a re la t iv e ly  re s tr a in e d  

a p p r o a c h  th a t s q u a re ly  a d d re s s e d  th e  p o lic y  is s u e s  a r is in g  in  

re la t io n  to  c h o ic e  o f  law , w a s  p re fe ra b le .

A t a m o re  p r a c t ic a l  lev e l th e  c a s e  d e m o n s tr a te s  th e  im p o r 

ta n c e  o f  fra m in g  p le a d in g s  in  b o th  to r t  a n d  c o n tr a c t .  In  John 
Pfeiffer th e  w o r k e r  h a d  b e e n  o r ig in a lly  e m p lo y e d  in  th e  A C T , 

th e  e m p lo y e r  h a d  its  b a s e  in  th e  A C T  a n d  th e  w o r k e r  h a d  d o n e  

m o s t  o f  h is  w o r k  in  th e  A C T . A lth o u g h  th e  H ig h  C o u rt  fo u n d  

th a t th e  ca se  h a d  b e e n  p le a d e d  in  to r t  o n ly ,15 it w o u ld  c le a r ly  

h a v e  b e e n  o p e n  to  p le a d  it in  c o n tr a c t  a n d  th e r e  w o u ld  h a v e  

b e e n  a g o o d  a r g u m e n t  th a t th e  p r o p e r  law  o f  th e  c o n t r a c t - t h a t  

w ith  th e  c lo s e s t  a n d  m o s t  rea l c o n n e c t io n - w a s  th a t  o f  th e  A C T . 

T h e  im p lie d  te r m  o f  th e  c o n tr a c t  th a t  e m p lo y e r s  ta k e  r e a s o n 

a b le  c a re  fo r  th e  sa fe ty  o f  e m p lo y e e s  w o u ld  h a v e  b e e n  

b r e a c h e d  b y  th e  c o n d u c t  w h ic h  a m o u n te d  to  n e g lig e n c e  an d  

th e  w o r k e r  w o u ld  h a v e  b e e n  e n tit le d  to  d a m a g e s  fo r  b r e a c h  o f  

c o n tr a c t  c a lc u la te d  in  a c c o r d a n c e  w ith  th e  la w  o f  th e  A C T . 

F u r th e r m o r e , a s  a re s u lt  o f  th e  d e c is io n  o f  th e  H ig h  C o u rt  in  

Astley v Austrust Ltd,b c o n tr ib u to r y  n e g lig e n c e  w o u ld  n o t h av e  

b e e n  a d e fe n c e . W h ils t  th e  a b ility  to  p le a d  c a s e s  in  c o n tr a c t  

w ill o n ly  b e  o f  b e n e f it  in  a s m a ll m in o r ity  o f  c a s e s  it w ill p r o 

v id e  a n  e s c a p e  r o u te  fro m  th e  in f le x ib le  a p p lic a t io n  o f  th e  le x  

lo c i  in  so m e  o f  th e  c a s e s  w h e r e  to  d o  so  w o u ld  g iv e  r ise  to  a 

c le a r  in ju s t ic e . El
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