
D a r r e n  M o o r e , B r i s b a n e

Commencing proceedings without 
complying with section 37 of the Motor Accident Insurance Act 1994 (Q ueensland)

B r y a n t  v  Q u e e n s l a n d  R a i l  ( 2 0 0 0 )  Q S C  0 8 1  / F ile  N o  2 9 3  o f  1 9 9 8  - T o w n s v i l l e

O n 1 3  A p ril 2 0 0 0  H is  

H o n o u r  M r J u s t i c e  M u ir  

o f  th e  S u p r e m e  C o u r t  o f  

Q u e e n s la n d  h a n d e d  

d o w n  h is  d e c is io n  in 

th e  m a tte r  of Bryant v Queensland Rail.
M r B ry a n t w a s in ju r e d  in  a m o to r  

v e h ic le  a c c id e n t  o n  2 3  A p r il  1 0 9 5 .  

T h r o u g h  h is  S o lic ito r s  M r B ry a n t  f ile d  a 

W rit  o n  1 5  A p ril, 1 9 9 8 .  M r B ry a n t  h a d  

n o t  p re v io u s ly  c o m p lie d  w ith  S e c t io n  

3 7  o f  th e  Motor Accident Insurance Act b y  

g iv in g  a S e c t io n  3 7  N o tic e  o f  C la im  

fo rm  to  S u n c o r p  M etw ay , th e  c o m p u ls o ­

ry  th ird  p a rty  in s u r e r  o f  th e  re le v a n t 

m o to r  v e h ic le .

M r B ry a n t s o u g h t  th e  C o u r t s  o r d e r

th a t:

a ) P u rs u a n t  to  S e c t io n  3 9 ( 5 ) ( c )  o f  th e  

Motor Accident Insurance Act le a v e  to  

c o m m e n c e  p r o c e e d in g s  b e  g iv e n  

n u n c  p ro  tu n c ; an d

b )  P u rs u a n t  to  R u le  6 9  o f  th e  U n ifo r m  

C iv il  P r o c e d u r e  R u le s  th e  

D e f e n d a n t s  l ic e n s e d  in s u r e r , 

S u n c o r p  M e tw a y , b e  jo i n e d  as 

S e c o n d  D e fe n d a n t.

N o t  su rp r is in g ly , th e  a p p l ic a t io n  

w a s  o p p o s e d .

S e c t io n  3 9 ( 5 ) ( c )  a llo w s th e  C o u rt  to

g ive leav e  to  b r in g  a p ro c e e d in g  “d e sp ite  

n o n  c o m p lia n c e  w ith  re q u ire m e n ts  o f  

th is  d iv is io n ”. C o u n s e l fo r b o th  p a rtie s  

d id  n o t  q u e s t io n  th e  c o r r e c t n e s s  o f  

M cKelvie v Page ( 1 9 9 8 )  2  Q D .R .2 5 9  

w h ic h  h e ld  th a t th e  C o u rt  d id  h av e  leav e  

u n d e r  th a t p ro v is io n  to  a llo w  c o m m e n c e ­

m e n t  o f  p ro c e e d in g s  n u n c  p ro  tu n c .

H o w e v e r , th e  D e fe n d a n t  re lie d  o n  

S e c t io n  5 7  o f  th e  M o to r  A c c id e n t  

In s u r a n c e  A ct w h ic h  sta te s :

“If notice of a motor vehicle accident 
claim is given ... before the end of the 
period of limitation applying to the 
claim, the claimant may bring a pro­
ceeding in Court based on the claim 
even though the period of limitation 
has ended. ”
H is H o n o u r  h e ld :

“In my view the clear purport of 
Section 57(2) is to prevent the bringing 
of proceedings after the expiration of 
limitation periods unless the notice of 
claim is given within the limitation 
period. An exception to this restriction 
is provided for in Section 57(5) which 
permits a limitation period to be 
extended by application under Part 3 
of the Limitation of Actions Act 1974. 
No such application was made.”

H is H o n o u r  h e ld  th a t  th i a p p l ic a ­

t io n  o f  th e  P la in tif f  m u s t  th e 'e fo r e  fail 

a n d  q u o te d  th e  d e c is io n  o f  H e ' H o n o u r  

J u s t ic e  W h ite  in Couling v Nel.on & Ors 
w h e r e  H e r H o n o u r  s ta te d :-

“A discretion in Section 39(5 (c) is lim­
ited in my view by the previsions of 
Section 57. At the least a notice of 
claim or an application fo' leave to 
bring a proceeding must k  brought 
before the end of the period of limita­
tion applying to the clain, Section 
57(1).”
H is H o n o u r  th e r e fo re  d is n is s e d  th e  

a p p lic a t io n  a n d  o rd e re d  th a t  t ie  P la in tif f  

p a y  th e  D e fe n d a n ts  c o s ts .

A c c o rd in g ly , fo l lo w in g  t i is  d e c i ­

s io n , it is e s s e n tia l  th a t if  i n d u c t io n s  

fro m  a P la in tif f  a re  re c e iv e d , w ith  th e  

l im ita t io n  p e r io d  fast a p p ro a ch in g , th e  

S e c t io n  3 7  N o t ic e  o f  C la m  fo rm  

( to g e th e r  w ith  a s ta tu to r y  d ec la ra tio n  

c o n ta in in g  re a s o n s  fo r  it b e ir g  o u ts id e  

th e  9  m o n th  p e r io d )  is  given to  th e  

c o m p u ls o r y  th ird  p a rty  in s u n r  o f  th e  

v e h ic le  as s o o n  as p o s s ib le  a n d a b s o lu te -  

ly p r io r  to  in s t i tu t in g  C o u r t  p r o c e e d ­

in g s . D e liv e ry  o f  a S e c t io n  3 7  B o t ic e  is  a 

m a n d a to r y  s te p  p r io r  to  i r s t i tu t in g  

C o u r t  p r o c e e d in g s . □
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