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A ustralian courts have
been reticent to establish
positive duties in negli-
gence. The NSW Court of
Appeal in Tai \%
Hatzistavrou,  however,

has consolidated initiatives in this area

with respect to a doctors duty to follow
up patients.

The court does not disagree with
the test set down by the High Court in
Rogers v Whitaker. There is but a single
comprehensive duty to exercise reason-
able care and skill, according to the facts
of each case. Tai does, however, indicate
the scope of that duty - when it is rea-

sonable for a doctor to do nothing - in a
situation where further treatment or
testing has been recommended.

In finding for the plaintiff, the
Court relied on a systemic model of
care. It affirms that patients are not to
bear the burden of failures in oft-invisi-
ble systems of medical treatment.

The Facts

Mrs Hatzistavrou had been a patient
of Dr Tai, a specialist gynaecologist,
since 1980. During this time she had
consulted him frequently, and expressed
to him her fear about the prevalence of
cancer in her family.
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DO NOTHING?

Tai vV Hatzistavrou [1999] NSWCA 306 (25 August 1999)

In 1983 and 1989 she underwent a
diagnostic Dilatation and Curettage of
the Uterus (D&rC) on Dr Tais advice.
No sign of cancer was found on either
occasion.

Late in 1992 Mrs Hatzistavrou con-
sulted Dr Tai again, who recommended
a D&rC. The plaintiff submitted the rec-
ommendation for admission form to the
hospital at which the procedure was to
he performed by the defendant.

The defendant recorded in his notes
that the D&rC had been recommended.
For undetermined reasons, Mrs
Hatzistavrou was not actually scheduled
for the procedure. The plaintiff next
consulted the defendant in August
1993. He again recommended a D&C,
which led to the discovery of ovarian
and uterine cancer. Another surgeon,
Professor Wong, took over the plaintiffs
care, removed her ovaries and uterus,
and inserted a colostomy (which was
later removed).

The court awarded damages against
Dr Tai in respect of the colostomy. It
found that the radical hysterectomy
would have been necessary even if the
cancer were detected earlier in 1993,
whereas the colostomy would not.

Systematic and not unreasonably
onerous

Priestley and Powell JJA gave sep-
arate concurring opinions with both of
which Handley JA agreed. In doing so,
the court acknowledged the sparsity of
previous authority in this area. The
Court upheld the decision of Acting

“While this case

worth reading. It will be of assistance to plaintiffs who have

fallen through the

hoc) health care systems.”

District Court Judge Williams, reject-
ing both main submissions of the
defendant.

Firstly, the defendant claimed that a
duty to follow-up was inconsistent with
a patients right to elect or refuse to
undergo a procedure. Such patient
rights, supported by Rogers and the
Court of Appeal in OBrien v Wheeler,
should not thus be interfered with.
Priestley JA, however, distinguished
both as ‘duty to warn’ cases, finding
instead that the legal duty to remind the
plaintiff of advice given ‘in no way cut
across the patients autonomy’.

His Honour did, however, indicate
a limit to the duty by reference to the US
decision in Forman v Pillsbury. There,
Harris J found against a plaintiff whose
claim sought what would have amount-
ed to a duty to compel patient compli-
ance. Priestley JA agreed that this would
be “an impossible Standard”.

His Honour held that if there is a
'serious health problem’ and further
treatment is recommended, ‘even if only
for prudential reasons’, ‘the doctor has a
duty to keep the doctors opinion and

gaps

following a consultation, in the myriad of (sometimes ad

is not authoritative outside NSW,

that inevitably open

advice before the attention of the patient
so that the patient can decide’. In keep-
ing with the Rogers standard, this will
depend on the precise facts of the rela-
tionship.

Powell JA construed the case as one
of failure to obtain test results. He likened
it to Kite v Malycha in SA, and Thomsen v
Davison in Qld, where defendants per-
formed tests but failed to obtain or com-
municate the results. His Honour con-
cluded, however, in more general terms.
Dr Tai, ‘by reason of what appears to have
been inadequacies in his own system,
failed to ensure that the procedure which
he considered necessary in the
Respondent’ interests was carried out’.
The patient is entitled, as it were, to have
the examination completed.

The defendant secondly claimed
that any duty to follow up patients
would be unduly impractical and costly.
But Priestley JA rejected this argument
‘in the absence of any facts or reasons
(other than simple assertion) being
advanced why J[a follow-up system]
should be unreasonably onerous’.

Both Priestley and Powell JA »
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adopted a systemic understanding of
health care, requiring that the patient
be protected by a practice or system
that is not defective. Priestley JA agreed
with Perry J in Kite who required doc-
tors to ‘have a follow-up system’. Powell
JA spoke of system inadequacies that
resulted in the doctor failing the duty.
Perry J acknowledged that the system
may need only be simple, and Priestley
JA that it could be operated by the
receptionist. The trial judge, whose
decision was upheld, characterised the
required system as one that would not
create ‘enormous practical or adminis-
trative difficulties for a doctor or be
prohibitively expensive.” More is
required of doctors than follow-up on
an ad hoc basis.

Refusal to co-operate and

contributory negligence

While the court found it unreason-
able that a doctors follow-up system
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should simply rely on ‘the patient taking
the next step’, there might be some
‘shared responsibility’. Citing Giesen on
International Medical Malpractice Law,
it was noted that a ‘physician may
expect his [sic] patient to cooperate’.
This normally amounts to reasonable
behaviour in attending appointments
and heeding warnings. But it may not
justify reliance on patients to follow
every instruction, certainly not where
they are difficult and dangerous proce-
dures are to be tried Powell JA indicated
that in some cases, using Giesen as a
guide, ‘a patients failure to cooperate
may rise no higher than contributory
negligence’. In others, as in Forman, it
may amount to a refusal of treatment
and 'dictate a finding of no breach of the
doctors duty’. Priestley JA, however,
held that ‘the relationship between the
doctor and patient, once established,
cannot be ended at the mere will of the
doctor but lasts until treatment is no

longer required'. Consequently, the
defendants failure to diagnose the
symptoms identified in October 1992,
until August 1993, was negligent.

While this case is not authoritative
outside NSW, it is worth reading. It will
be of assistance to plaintiffs who have
fallen through the gaps that inevitably
open up, following a consultation, in
the myriad of (sometimes ad hoc)
health care systems. The court in this
case has rightly held that when these
gaps occur, the patient must not be left
to bear the cost.

Doctors must have a follow up sys-
tem, it must not be faulty, and it must
take account of patients who do not
always act reasonably. E3
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