
Exemplary Damages

G r e g  M o o r e , S y d n e y

L e e  v  K e n n e d y  a n d  A d a m s  v  K e n n e d y

( N S W  C o u r t  o f  A p p e a l ,  U n r e p o r t e d ,  2 6  J u n e  2 0 0 0 )

T h e  C o u rt  o f  A p p e a l in  tw o  

re c e n t  d e c is io n s  o f  Lee v 

Kennedy  a n d  Adams  v 

Kennedy  a w a r d e d  th e  

P la in tif fs  e x e m p la r y  d a m 

a g e s  in  th e  s u m  o f  $ 1 2 0 , 0 0 0  a n d  

$ 1 0 0 , 0 0 0  re s p e c t iv e ly  in  th e ir  a c t io n s  

a g a in s t  p o lic e  o ff ic e rs  an d  th e  S ta te  o f  

N S W  fo r  th e ir  w ro n g fu l a rre s ts .

T h e  f a c t s
B o th  c a s e s  a ro se  o u t  o f th e  sa m e  

in c id e n t . T h e  P la in tiffs  liv ed  to g e th e r  in 

a d e  fa c to  re la t io n s h ip . T h r e e  p o lic e  o ff i

c e r s  w e n t  to  th e ir  p re m ise s  in  o r d e r  to  

a rre s t  M r. A d a m s. H e re s is te d  a n d  a 

m e le e  b r o k e  o u t  w h ic h  in v o lv e d  M s. L ee. 

B o th  A d a m s a n d  L ee  w ere  a rr e s te d  b y  

th e  p o lic e .

T h e  P la in tiffs  c o m m e n c e d  p r o c e e d 

in g s  a g a in s t  th e  th re e  p o lic e  o ff ic e rs  a n d  

th e  S ta te  o f  N S W  (th e  S ta te  b e in g  v ic a r i

o u s ly  l ia b le  fo r  th e  c o n d u c t  o f  th e  th re e  

o ff ic e rs )  a lle g in g  tre sp a ss  to  la n d , t r e s 

p a ss  to  th e  p e r s o n  a n d  false im p r is o n 

m e n t . T h e y  c la im e d  a g g ra v a te d  a n d  

e x e m p la r ) ' d a m a g e s .

T h e  tr ia l  ju d g e  fo u n d  th e  

D e fe n d a n ts  g u ilty  o f  tre sp a ss  to  th e  p e r 

so n . T h e r e  w a s  n e v e r  a n y  issu e  in  th e  

p ro c e e d in g s  th a t th e  S ta te  o f  N S W  w a s 

v ic a r io u s ly  l ia b le  fo r th e  c o n d u c t  o f  th e  

p o lic e  o f f ic e r s .  A d a m s w a s  a w a rd e d  

$ 5 0 , 0 0 0  g e n e ra l d a m a g e s  a n d  $ 1 0 , 0 0 0
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fo r  re d u c e d  e a rn in g  c a p a c ity . N o  e x e m 

p la ry  d a m a g e s  w e re  a w a r d e d . L ee w a s  

a w a rd e d  $ 2 5 , 0 0 0  fo r  g e n e r a l  d a m a g e s  

a n d  $ 1 5 , 0 0 0  fo r  “a g g ra v a te d  o r  e x e m p la 

ry  d a m a g e s ”.

T h e  A p p e a l  d e c i s i o n
T h e  P la in tiffs  a p p e a le d . T h e  C o u r t  

o f  A p p e a l fo u n d  th a t th e  P la in tiffs  w e re  

e n tit le d  to  s u c c e e d  in  t h e i r  c la im s  fo r  

fa lse  im p r is o n m e n t  a n d  t r e s p a s s  to  p r o p 

erty. H o w e v e r  it is th e  a m o u n t  a w a rd e d  

fo r e x e m p la r y  d a m a g e s  w h ic h  sh o u ld  b e  

o f  m o s t  in te re s t.

J u s t i c e  P r ie s t le y  in  th e  Adams 
a p p e a l, a f te r  c o m m e n t in g  th a t  th e re  is  

l it t le  g u id a n c e  fro m  r e p o r t e d  d e c is io n s  

o n  w h a t a p p r o p ria te  a m o 'u n ts  o f  e x e m 

p la ry  d a m a g e s  in  th e  p re se m t ca se  w o u ld  

b e , sa id :

“T h a t  fig u re  s h o u ld  in d ic a te  m y  

v ie w  th a t th e  c o n d u c t !  o f  th e  d e fe n 

d a n ts  w a s  r e p r e h e n s ib le  a n d  m a r k  

th e  c o u r t s  d is a p p r o v a l o f  it. T h e  

a m o u n t  s h o u ld  a lso  be  s u c h  a s  to  

b r in g  h o m e  to  th o se  (o ffic ia ls  o f  th e  

S ta te  w h o  are  r e s p o n s ib le  fo r  th e  

o v e r s e e in g  o f  th e  p o llice  fo rce  th a t 

p o lic e  o ff ic e rs  m u st  b e  tra in e d  a n d  

d is c ip lin e d  so  th a t a b u s e s  o f  th e  

k in d  th a t  o c c u rr e d  iin  th e  p re s e n t  

c a s e  d o  n o t h a p p e n . In  m y  a s s e s s 

m e n t  th e  a p p ro p ria tte  a s s e s s m e n t  

s h o u ld  b e  fix ed  at th e  a g g re g a te  su m  

o f  $ 1 0 0 , 0 0 0 . ”

In  th e  Lee a p p e a l ith e  C o u r t  o f  

A p p e a l h e ld  th a t an  a m o u n t  o f  $ 1 5 , 0 0 0  

w a s  c o m p le te ly  in a d e q u a te .

T h e  tria l ju d g e  h a d  d e s c n b e d  th e  

t r e a tm e n t  o f  L ee b y  t h e  p o lic e  a s  a 

d is g ra ce fu l e p iso d e . A fte r  t r y in g  to  a id  

h e r  h u s b a n d  in  p ry in g  a p o l i c e  o ff ic e r  o ff

h im , sh e  h a d  le ft th e  m e le e  to  m a k e  a 

te le p h o n e  ca ll fo r a ss is ta n c e . Tw o o f  th e  

d e fe n d a n ts  fo llo w e d  h e r  a n d  d rag g ed  

a n d  w re stle d  h e r  o u t o f  th e  h o u s e . O n e  

o f f ic e r  h a d  h e r  in  a h e a d lo c k . H e r  

c lo th in g  w a s to rn  in  th e  p ro c e s s  so  th a t 

h e r  u n d e r g a r m e n ts  a n d  b o d y  w e re  

e x p o s e d . S h e  re m a in e d  lik e  th is  in  th e  

p o lic e  v a n  a n d  at th e  p o lic e  s ta t io n  u n til 

la te r  in  th e  e v e n in g  w h e n  sh e  w a s a b le  to  

c o v e r  h e r s e lf  u p  w ith  a ju m p e r  h e r  

s o l ic i to r  b r o u g h t  her.

J u s t ic e  P riestley , w ith  w h o m  S h e lle r  

a n d  B e a z le y  J J  a g re e d , re fe rre d  w ith  

a p p ro v a l to  th e  re m a rk s  o f  J u s t ic e  S h e lle r  

d u r in g  th e  c o u rs e  o f  th e  a p p e a l w h e n  

H is  H o n o u r  sa id :

“ [th is  w as] a n  e x tra o rd in a r ily  se r io u s  

b r e a c h  o f, i f  y o u  lik e , fu n d a m e n ta l 

r ig h ts . I f  th is  p o w e r  to  aw ard  e x e m 

p la ry  d a m a g e s  is to  m e a n  a n y th in g , 

it m u s t  m e a n  th a t th e  d a m a g e s  are 

im p o s e d  in  a w a y  w h ic h  b r in g s  

h o m e  to  th e s e  p a r t ic u la r  d e fe n d a n ts , 

in c lu d in g  th is  S ta te , th a t th is  c o n 

d u c t  is n o t  a c c e p te d  a n d  th a t it 

s h o u ld n ’t h a p p e n  a g a in . . .s o m e b o d y  

h a s  to  s it u p  a n d  say  th a t th is  s im p ly  

h a s  to  s t o p ,  th a t  th e  ta x p a y e r s  

s h o u ld n ’t b e  p a y in g  fo r th is  so rt  o f  

b e h a v io u r .”

T h e  d e c is io n s  are s ig n ifica n t in  th a t it 

sh o w s  a w illin g n e ss  o f  th e  C o u rt  to  aw ard  

su b s ta n tia l  c o m p e n s a tio n  fo r  e x e m p la ry  

d a m a g e s . It a lso  se n d s  a w a rn in g  to  

G o v e r n m e n ts  th a t if  th e y  c a n n o t  co n tro l 

m e m b e r s  o f  th e  P o lice  F o r c e  th e n  th e y  

s h o u ld  e x p e c t  to  p ay  a h e a v y  p r ice . It 

m u st  b e  re m e m b e re d  th a t th e  S ta te  ol 

N S W  w as o n ly  v ica r io u sly  lia b le . A n  

a p p lic a t io n  fo r s p e c ia l leav e  to  a p p e a l to  

th e  H ig h  C o u rt h a s  b e e n  filed . ES
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