
currency of the tenancy. Nor was there 
found to be a requirement for the 
engagement of experts in relevant fields, 
such as electrical wiring, and glass fabri
cation and installations, where such risks 
of defects could, in the nature of things, 
be seen as a possibility.11

Delegability of the task of inspection 
remains an important issue, although 
not one directly relevant to the present 
case: if the lessor has done an electrical 
inspection by an electrician, is that 
enough? Kirby J takes the view that 
N o rth e rn  Sandblasting Pty Ltd v H a rr is '2 

established that such duty was dele
gable.1’ Gummow and Hayne JJ14 and

Callinan J 11 regarded it as sufficient if a 
competent expert was engaged. That is 
likely now to be the law. 12!

Footnotes:
(1 9 9 7 ) 188 C L R 3 I3  

2 So held by G leeson CJ, G audron J, 
G u m m o w  and Hayne JJ, Kirby J and 
Callinan J, M cH ugh J dissenting.
This was said by Kirby J at paras [2 3 1 ]-  
[234] to  be th e  tru e  gravamen o f  
N o rth e rn  S andb las ting  Pty L td  v H a rr is  
(19 97 ) 188 C L R 3 I3 .

4 [20 00 ] H C A  5 6  at para [58]: "The capaci
ty to  adjust and adapt, which is inherent in 
the test o f reasonableness, w ould  be 
diminished if a m ore  particular test w ere  
formulated."

5 [20 00 ] H C A  56  at para [93], Because the  
glass d o o r was not defective, it was not a 
breach not to  replace it.

6 [20 00 ] H C A  5 6  at paras [ 17 1 ], [ 172]; and 
see sections I0 3 (2 )(b )  and I0 3 (3 )(a )  o f  
the R esiden tia l Tenancies A c t  19 9 4  (Q ld ).

7 [20 00 ] H C A  5 6  at para [253]
8 [20 00 ] H C A  5 6  at para [289]
9

Kirby J at para [237] regarded th e  issue as 
still open, but noted that C o u rts  in o ther  
jurisdictions had refrained from  imposing 
such a duty: para [244],

10 [20 00 ] H C A  56  at para [173]
11 [20 00 ] H C A  5 6  at paras [ 183]-[ 184]
12 (1 9 9 7 ) 188 C L R 3 I3
13 [2000 ] H C A  56  at para [237]
14 [2000 ] H C A  56  at paras [ 190]-[ 191]
15 [2000 ] H C A  56  at para [284]

W ife  not entitled 
to  deceased husband’s semen
I n  t h e  m a t t e r  o f  G r a y  [ 2 0 0 0 ]  Q S C  3 9 0 ,  S u p r e m e  C o u r t  o f  Q u e e n s l a n d ,  
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A n application by a wife for 
an order authorising her 
to have a sperm sample 
removed from her 
deceased husband has 

been refused by the Supreme Court of 
Queensland.

The facts
The applicant’s husband died unex

pectedly in his sleep. The couple had one 
child and had intended to have another 
in the near future.

The applicant wished to become 
pregnant through artificial insemination, 
using semen taken from her dead hus
band. For such a procedure to have any 
chance of success, the fluid must be 
extracted within 24 hours of death.

The applicant’s husband died intes
tate, although the applicant was likely to 
be appointed administrator of his estate. 
The deceased’s father, his next of kin, had 
consented to the procedure. The 
deceased had given his consent to the 
removal of organs in the event of his
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death, though there was no evidence of 
any consideration of or consent to the 
proposed procedure.

The applicant brought an urgent 
application requesting orders to permit 
the taking of semen and its storage but 
preventing its use without a further court 
order. The applicant submitted that the 
court had the power to make the order 
sought by reason of s8 of the S u p rem e  

C o u rt o f  Q ueen sla n d  A ct 1991 and/or its 
inherent jurisdiction p a ren s patriae.

The decision
Despite the similar case of A B  v 

A tto rn ey -G en era l o f  V ictoria' where an 
order similar to the one sought was 
made, Chesterman J refused the applica
tion for the following reasons:

Ethical guidelines refer to “prohibit- 
ed/unacceptable practices” including 
“the use in ART treatment programs of 
gametes2 or embryos harvested from 
cadavers”,3 although these guidelines 
have uncertain status and no apparent 
statutory force.4 The protection of an 1VF 
clinic from a charge that it was acting 
unethically was not sufficient reason to 
make the orders sought. ’

Section 8 of the S u p re m e  C o u rt o f  

Q u een sla n d  A ct 1991 provides that the 
court has all jurisdictions that is neces
sary for the administration of justice in 
Queensland and, subject to the 
Commonwealth Constitution, unlimit
ed jurisdiction at law, in equity and oth
erwise. His Honour said that “the sec
tion does not confer power on the 
judges of the court to do whatever 
accords with their own, perhaps idio
syncratic, views of justice. The jurisdic
tion is to afford justice to litigants 
according to law, ie. established legal 
principle.”6 In this case it was difficult to 
identify any principle which would jus
tify making the order7 as the application 
itself was implicit acceptance that nei
ther the widow nor next of kin had a 
right to interfere with the body.

The jurisdiction parens patriae8 did 
not give the court jurisdiction to make 
the orders sought as its subject matter 
appears to be limited to the questions of 
custody, guardianship and welfare of 
children, and the protection of property 
subject to a charitable trust and does not 
extend to dead bodies.4

“ it was impossible to 

assess what was in the 

best interests of any 

child which may be 

born, though it was 

difficult to see 

‘that the interests of 

such a child will be 

advanced by inevitable 

fatherlessness’ ”

Apart from statute, there is no right 
to interfere with a body as there is gener
ally no property in the dead body of a 
human being.10 The executors or admin
istrators of the deceased or other persons 
charged by the law with the duty of inter
ring the body simply have a right to the 
custody and possession of the body until 
it is properly buried." The inference from 
this is that there is a duty not to interfere 
with the body or to violate it.12

Section 236 of the C rim inal C ode  

(Qld) makes it a misdemeanour for any 
person, without lawful justification or 
excuse, the proof of which lies on the 
accused, to improperly or indecently 
interfere with or offer any indignity to 
any dead body or human remains. It is at 
least arguable that removing part of the 
testicles of a dead man would come 
within the section.'5

Part 3 of the T ransplantation  a n d  

A n a to m y  A c t  1979 which regulates the 
removal of tissue14 from dead bodies. 
The removal must be for transplanta
tion into the body of a living person or 
for some “therapeutic.. .or.. .other med
ical or scientific purpose”. The appli
cant’s purpose is not one of these so the 
Act does not apply.13

Even if the court had some general 
overriding power to permit the applicant 
to have reproductive tissue taken from 
her husband’s body, such power would 
be discretionary.16 If there was such 
power the order sought should be

refused because the deceased did not 
expressly consent to such a procedure in 
his lifetime; the court could have no con
fidence that the applicant’s desire is a 
result of careful or rational deliberation 
given the urgency, circumstances of her 
husband’s death and the likelihood that 
she must have been suffering greatly 
from grief and shock; and it was impos
sible to assess what was in the best inter
ests of any child which may be bom, 
though it was difficult to see “that the 
interests of such a child will be advanced 
by inevitable fatherlessness”.17

His Honour concluded his judg
ment with the following comment:

Artificial reproduction is part of 
rapidly changing and expanding 
medical technology.. .The law 
should not have to cater for every 
technological possibility. Good 
sense and ordinary concepts of 
morality should be a sufficient 
guide for many of the problems that 
will arise. When they are not the 
appropriate legal response should 
be provided by Parliament which 
can properly access a wide range of 
information and attitudes which 
can impact upon the formulation of 
law that should enjoy wide commu
nity support. [13

Footnotes:
BC 98 03 488 , 12  July 1998; 23 July 1998. It 
was specifically noted by Chesterm an J 
th a t s43 o f th e  In fe rtility  T re a tm e n t A c t 

(Victoria) 1995  makes it unlawful fo r a 
w om an to  be inseminated w ith the  sperm  
o f  a dead man.

2 G am etes are reproductive cells which 
w ould include semen.

3 See C hapter I I  ( I I . I I ) o f  the  “Ethical 
Guidelines on Assisted Reproductive 
Technology" published by the  National 
Health and Medical Research Council.

4 A t  para 8 and see A  Stuhmcke, “The  
Legal Regulation o f Foetal Tissue 
Transplantation”, Vol 4  J o u rn a l o f  L a w  a n d  

M e d ic in e .

5 A t  para 8.
6 A t  para 9.
7 A t  para 9.
8 See generally Fo un ta in  v A le x a n d e r  ( 19 8 2 )

150  C LR  6 15 at 633 per Mason J;

February 2001 • pl ai nti ff  4 7



Secretary, D e p a r tm e n t o f  H e a lth  a n d  

C o m m u n ity  Services v J W B  &  S/V18 
( 19 9 1 - 199 2 ) 175 C LR  2 18 at 2 7 9 -2 8 0  
p er Brennan J.

9 A t  para 10. His H o n o u r found support 
fo r  his conclusion in the decision o f  
O 'K eefe J in M A W  v W e s te rn  Sydney A re a  

H e a lth  Service B C  2 0 0 0 0 3 15 5 ,2 4 ,2 5  April; 
3 May 2000 . In that case th e  person from  
w h o m  it was desired to  extract semen

had n o t died but had suffered severe 
brain dam age in an accident, was on life 
support and death was im m inent.The  
co u rt found its parens patriae jurisdiction 
did not ex tend  to  giving consent, on 
behalf o f  th e  com atosed and dying man, 
fo r th e  rem oval o f  semen because the  
procedure could no t be said to  be fo r his 
welfare o r  protection.

10 A t para 12: W illia m s  v W illia m s  [ 188 2] 20

Ch D  65 9  at 6 6 2 -6 65  p er Kay J; see also 
D o o d e w a rd  v Spence  ( 190 8 ) 6 C LR  406.

" A t  para 18.
12 A t  para 20.
13 A t  para 17; relying on Reg v S harpe  D e a  &  

B ell C C  160
14 W h ich  is defined so as to  include semen.
15 Para 22.
16 Para 23.
17 Para 23.

A  s ta te m e n t o f fa c t o r  arg u m en t?
A  p oin t o f  p ra c tice  from  th e  High C o u r t
H a n c o c k  F a m i l y  M e m o r i a l  F o u n d a t i o n  L i m i t e d  v  P o r t e o u s  [ 2 0 0 0 ]  H C A  5 1

A n n e  M a t t h e w , B r i s b a n e

common error occurring 
in the terms of summary of 
argument has been recent
ly highlighted by the High 

ourt leading to a concise 
statement of best practice. Practitioners 
would do well to heed their Honours’ 
remarks which were stated to be of gen
eral application.

Before dismissing the applicant’s 
appeal in H a n co ck  F a m ily  M em o ria l  

F o u n d a tio n  L im ited  v P orteous [2000] 
HCA 51 (8 September 2000), McHugh 
and Gummow JJ expressed their concern 
at the terms of the summary of argument 
filed by the applicants. The statement of 
factual background did not state all the 
facts found by the trial judge and the 
Full Court to be relevant to the issues in 
the case. Rather, it was a statement of the 
facts as seen by the applicants.

McHugh and Gummow JJ offered 
the following remarks generally in rela
tion to the distinction between facts and

argument when seeking leave to appeal
to the High Court:
• The statement of factual background 

in the summary of argument will not 
fulfil its function unless it states con
cisely but comprehensively the facts 
found or acted upon and considered 
relevant by the Court whose order is 
the subject of the appeal.

• In jury trials, the statement of factu
al background should state the evi
dence as to every material fact that 
could support the jury’s verdict.

• If the applicant disputes any finding 
of fact by the lower court or its rele
vance, the place to do it is the appli
cant’s summary of argument, not the 
statement of factual background.

• If the applicant wishes to assert that 
a fact should have been found, the 
place to do it is the summary of 
argument.

• If a special leave question does not 
arise unless some preliminary issue

of fact or law is first determined in 
the applicant’s favour, then it is 
clearly misleading to state the spe
cial leave question without indicat
ing that there are issues which have 
first to be determined.
Clearly the High Court sees the state

ment of factual background as a forum 
only for a frank, faithful and comprehen
sive statement of the material facts as 
found in the lower courts, regardless of 
whether they are favourable to the appli
cant. Anything less may be tantamount 
to misleading the High Court as to the 
real issues arising in the application for 
special leave to appeal. El
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