
carriers

Since I last published on this topic (APLA National Conference paper, 1998) much has happened in the 
field of international air law. I foreshadowed reform in my 1998 paper when I referred to the IATA Inter
carrier agreement on passenger liability. The motive behind the IATA agreements was part of a wider 
process to modernise international air law concerning the liability of international air carriers for the 
death or injury of passengers.

R  S  M c l l w a i n e  S C  is a Barrister at Sir 
James M artin C h am b e rs , D X  548 Sydney, 
phone 02 9223 8088 fax 02 9223 8493

I n  1 9 9 9  r e p re s e n ta tiv e s  o f  1 2 1  
N a t io n s  m e t in  M o n tr e a l. T h e i r  
d e lib e ra tio n s  resu lte d  in  a n e w  c o n 
v e n t i o n  c a lle d  th e  M o n tr e a l 
C o n v e n t i o n  ( “ M o n t r e a l”) w h i c h , 

w h e n  im p le m e n t e d , w ill  replace the  
W a r s a w  C o n v e n t i o n  a n d  its re la te d  
a m e n d in g  a n d  s u p p le m e n ta ry  in s tr u 
m e n ts  ( “W a r s a w ”) a n d  p r o v id e  the n e w  
u n ifo r m e d  c o d e  fo r in te rn a tio n a l air ca r
riers lia b ility  fo r d e a th  a n d  in ju r y  to  pas

sengers. T h is  article o u tlin e s  the changes 
in v o lv e d .

M o n t r e a l
In  d ra ftin g  M o n tr e a l m a n y  o f the 

p ro v is io n s  o f  W a rs a w  w e re  d e lib e ra te ly 
retaine d so tha t decades o f  ju d ic ia l in te r
p re ta tio n  o f  those p ro v is io n s  w o u ld  
re m a in  a p p lic a b le . S o , fo r e x a m p le , a rti
cle 1 7  o f  W a rs a w  (th e  p r im a r y  lia b ility  
p r o v i s i o n )  r e m a in s  th e  s a m e  a n d  th e
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in te rp re ta tio n  o f  the te rm  “ a c c id e n t” b y  
the  S u p re m e  C o u r t  o f  the U n i te d  States 
in Air France v Saks 4 7 0  U S  3 9 2  ( 1 9 8 5 )  
w ill re m a in  as a pp lic a b le  to M o n tr e a l as 
it c u rre n tly  is to  W a rs a w .

T h e  im p o r ta n t features o f  M o n tre a l
are:
1 . U n lim it e d  lia b ility

T h e  lia b ility  o f  the carrier is to be 
u n lim ite d  a n d  is strict lia b ility  u p  to
1 0 0 ,0 0 0  S D R s . A  carrier, h o w e v e r,

m a y  be able to a v o id  lia b ility  b e y o n d
1 0 0 ,0 0 0  S D R s  (n o  fault defence) if  it 
can p ro v e  (o n u s  o n  carrier) that the 
d a m a g e  w a s n o t d u e  to its negligence 3 . 
o r  o th e r w r o n g fu l act o r  o m is s io n  o r 
th a t the da m a ge  w as sole ly d u e  to 
the negligence o r o th e r w r o n g fu l act 4 . 
o r  o m is s io n  o f  a th ird  party.
A d v a n c e  p a y m e n ts
I f  the d o m e s tic  la w  o f the  state o f  the
ca rrie r req uire s a d va n ce  p a y m e n ts

th e n  the  carrier m u s t m a k e  s u c h  
p a y m e n ts . O th e r w is e , carriers are 
e n c o u ra g e d  to d o  so in  a n y  e ve n t.
N o  p u n itiv e  dam ages 
P u n itiv e , e x e m p la ry  o r n o n -c o m p e n 
sato ry dam ages are n o t recoverable.
N o  dam ages fo r p u re ly  m e n ta l in ju r y  
T h e  issue o f  m e n ta l in ju r y  a c c o m p a 
n ie d  b y  p h ysic a l in ju r y  is still u n r e 
s o lv e d  a lth o u g h  r e c o v e ry  in these 
c ircu m sta n ces is likely. ^

2.

A pril 2001 • PLA IN T IF F  7



“ M o n t r e a l  h a s  r e t a in e d

m u c h  o f  t h e  f o r m  a n d
5. A d d it io n a l (fifth ) ju ris d ic tio n

W a r s a w  lim its  th e  j u r i s d i c t i o n  
w h e re  a n a c tio n  fo r d a m a g e s  can be 
b r o u g h t  to  a c o u r t h a v in g  ju ris d ic 
tio n  in  a c o n tr a c tin g  state w h e re  
e ith e r the  c a rrie r is o r d in a r ily  resi
d e n t , the  ca rrie r has its p rin c ip a l 
place o f  b u s in e s s , the  c a rrie r has an 
e s ta b lis h m e n t w h e re  th e  c o n tra c t 
fo r carriage w a s  m a d e  o r  at the  place 
o f  d e s tin a tio n  in  th e  c o n tra c t o f  ca r
riage.
M o n tr e a l p r o v id e s  a n  a d d itio n a l 

ju r is d ic tio n . A  p la in tiff  can also b r in g  a 
c la im  in  a c o u rt p r o v id e d  the  fo llo w in g  
re q u ire m e n ts  are satisfied:

a) T h e  ju r is d ic tio n  m u s t be the p r in 
cipal a n d  p e rm a n e n t residence o f 
the passenger at the tim e  o f  the 
a c c id e n t. T h is  is n o t d e te rm in e d  
b y  the n a tio n a lity  o f  the passen
ger b u t w h e re  the  passenger a c tu 
a lly re side d.

b ) T h e  c a rd e r m u s t o p e rate  passen
ger air services to  the ju ris d ic tio n  
w ith  its o w n  aircraft o r  aircraft o f  
a n o th e r carrier, w ith  w h ic h  it has 
a c o m m e rc ia l a gre e m e n t s uch  as a 
jo in t services a gre e m e n t b u t n o t 
a n  a ge n c y a g re e m e n t, a n d  c o n 
d u c t its a irline  busine ss in  the 
ju ris d ic tio n  fr o m  prem ises it o r 
the o th e r c a rrie r w i th  w h ic h  it has 
a c o m m e rc ia l a gre e m e n t o w n s  o r 
leases.

E x c l u s i v i t y  o f  u n i f o r m e d  
i n t e r n a t i o n a l  c o d e

T h e  H o u s e  o f  L o r d s  h e ld  in  Sidhu v 
British Airways ( 1 9 9 7 )  A C  4 3 0  th a t 
W a rs a w  p r o v id e d  the e xc lu s iv e  cause o f 
a c tio n  a n d  sole re m e d y  fo r passenger 
cla im s against in te rn a tio n a l carriers fo r 
d e a th  o r  p e rs o n a l in ju ry .

T h e  d o u b t  a b o u t e x c lu s iv ity  w h ic h  
e xiste d  in  the U n i te d  States fo r m a n y  
years has n o w  be e n  re s o lve d  b y  the 
S u p re m e  C o u r t  o f  the U n i t e d  States d e c i
s ion  in  19 9 9  in  El Al Israel Airlines v Tsui 
Yuan Tseng w h e re in  the  S u p re m e  C o u r t  
re a c h e d  a s im ila r  c o n c lu s io n  to  the 
H o u s e  o f  L o r d s  in  Sidhu.

T h e  Civil Aviation (Carriers liability) 
Act 1 9 5 9  ( C t h )  (as a m e n d e d ) p ro v id e s  
(ss35 a n d  3 6 , su b je ct to  s 3 7 )  th a t the lia 
b ility  o f  an in te rn a tio n a l air ca rrie r u n d e r  
W a rs a w  is in  s u b s titu tio n  fo r a n y  civ il lia 
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b ility  u n d e r  a n y  o th e r law.
W h ils t  the  issue o f  e x c lu s iv ity  has 

n o t b e e n  d e te r m in e d  b y  the  H ig h  C o u r t  
o f  A u s tr a lia , it is lik e ly, in  the interests o f 
in te rn a tio n a l u n ifo r m ity , tha t the re a s o n 
in g  a n d  h o ld in g  o f  the  H o u s e  o f L o r d s  
a n d  the S u p re m e  C o u r t  o f  the U n i te d  
States w ill be g iv e n  co n sid e ra b le  w e ig h t 
b y  the  H i g h  C o u r t  i f  this C o u r t  has to 
de cid e  th a t issue.

C o m m e n t a r y
T h e  tw o  m o s t im p o r ta n t features o f  

M o n tr e a l are u n lim ite d  lia b ility  (subje ct 
to  the  n o  fa u lt de fe n ce ) a n d  the a d d itio n 
a l, fifth , ju r is d ic tio n . It s h o u ld  be n o te d , 
h o w e v e r , tha t u n lim ite d  lia b ility  is a va il
able in  m a n y  instances because o f  the 
L A T A  in te r-c a rrie r agre em e nts a n d  som e  
o th e r d o m e s tic  a rra n g e m e n ts .

A s  m e n tio n e d  earlier, M o n tre a l has 
reta in e d  m u c h  o f  the fo r m  a n d  c o n te n t o f 
W a rs a w  s u c h  as k e y  p r o v is io n s  lik e  
A rtic le  1 7 .  T h is  p ro v is io n  p ro v id e s  the 
basis u p o n  w h ic h  a n in te rn a tio n a l air 
c a rrie r can be liable in  dam ages fo r the 
d e a th  o r in ju r y  o f  a passenger.

A r tic le  1 7  p ro v id e s  “ the carrier is 
liable fo r d a m a g e  sustaine d in  the eve nt 
o f  the  d e a th  o r  w o u n d in g  o r a n y  o th e r 
b o d ily  in ju r y  s uffere d b y  a passenger, if  
the  a c c id e n t w h ic h  caused the d a m a g e  so 
su s ta in e d  to o k  place o n  b o a rd  the aircraft 
o r  in  the  co urse  o f  a n y  o f  the o p e ra tio n s  
o f  e m b a r k in g  o r  d is e m b a r k in g ” .

T h e  k e y  w o r d s  in  A rtic le  1 7 ,  ‘acci
d e n t’ , b o d ily  in ju r y ’ , ‘e m b a r k in g ’ , a n d  
‘d is e m b a r k in g ’ , h ave  a lre a d y be en the 
su b je ct o f  m a n y  judic ial ru lin gs  w h ic h  
w ill c o n tin u e  to  be as a pp lic a b le  to 
M o n tr e a l as th e y  are a n d  h ave  be e n  to 
W a rs a w . See g e n e ra lly  m y  1 9 9 8  p a p e r 
w h ic h  deals w ith  these ju d ic ia l ru lin g s .

Please also re m e m b e r that the tw o - 
ye a r p e rio d  in  w h ic h  to  c o m m e n c e  p r o 
ceedings c o n tin u e s  u n d e r  M o n tr e a l. L ik e  
W a rs a w , th is  p e rio d  c a n n o t be e x te n d e d .

It is to  be h o p e d  tha t M o n tr e a l w ill 
be im p le m e n te d  s h o rtly . N e a r ly  tw o  
years h a ve  p a s s e d , ye t A u s tra lia  a n d  
m a n y  o th e r n a tio n s  still h ave  n o t d o n e  
so. M y  e n q u in e s  a b o u t w h e n  M o n tre a l 
w ill c o m e  in to  force h ave  th u s  far been 
u n r e w a r d in g , h o w e v e r , as s o o n  as 1 
k n o w  w h e n  th is has h a p p e n e d  I w ill 
e n d e a v o u r  to  ensure  A P L A  m e m b e rs  are 
in fo r m e d . S3


