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The liability of airlines for injuries suffered by pas­
sengers in the course of international air travel is 
covered by an international convention imple­
mented by Australian law. Specifically, the Civil 
Aviation (Carriers Liability) Act 1959 (Cth) imple­
ments the Warsaw Convention for the 
Unification of Certain Rules Relating to

B r e n d a n  S y d e s  is a Pa rtn er at Slater &  G o r d o n , Sydney 
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email bsydes@ slatergordon.com .au

International Carriage by Air as amended at the 
Hague. This article will only deal with the gener­
al principles arising under this scheme and for 
simplicity I will refer to the provisions as “the 
Convention”. The full text of the Convention can 
be found at Schedule 2 of the Civil Aviation 
(Carriers Liability) Act 1959. As discussed in the 
article by Russell Mcllwaine SC in this edition of 
Plaintiff, amendments to the Convention have 
been proposed but are yet to be implemented. 
These amendments will not affect the basic prin­
ciples relating to liability discussed in this article.
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B r e n d a n  S y d e s , S y d n e y

T he tim e  lim its  fo r  p u r s u in g  cla im s  a n d  ru le s  g o v ­
e r n in g  lia b ility  arise u n d e r  th e  C o n v e n t io n . T h e y  
d iffe r fr o m  the  legislative p r o v is io n s  a n d  c o m ­
m o n  la w  p r in c ip le s  n o r m a lly  c o n s id e re d  in  a 
c la im  fo r  d a m a g e s  fo r p e rs o n a l in ju ry . It is e ssen­

tial th a t p ra c titio n e rs  are fa m ilia r  w i th  th e  u n iq u e  p r o v is io n s  
th a t g o v e rn  lia b ility  o f  in te r n a tio n a l ca rrie rs o r  at least th e ir  
e x is te n c e , i f  fo r  n o  b e tte r  re a s o n  th a n  th a t th e  tim e  lim it  a p p li­
cable to  s u c h  cla im s  is t w o  y e a rs , w ith  n o  e x te n s io n  o f  the  
tim e  lim it  a v a ila b le , a n d  fa ilin g  to a d vise  a p o te n tia l c la im a n t 
o f  th is  tim e  lim it m a y  re s u lt in  a p ro fe s s io n a l n e g lig e n c e  c la im .

The law in this area is a quagmire of Conventions, 
Protocols, domestic legislation and international case 
law. To make matters even more difficult, many of the 
reported decisions cited in support of general proposi­
tions have been decided on the basis of peculiar stated 
facts or in circumstances where seemingly interesting 
questions about the Convention have been conceded. 
In one of the leading United States Supreme Court 
decisions, Air France v Saks, the case proceeded on the 
perhaps surprising basis that a sudden cabin depressuri- 
sation sufficient to cause the Plaintiff’s ear drum to 
burst was part of the “normal” operation of the aircraft. 
In Chaudhari v British Airways PLC, a case which followed 
the US Supreme Court’s line of reasoning in Saks, the 
Plaintiff, denied legal aid and unable to afford legal rep­
resentation, did not even show up to the hearing of the 
appeal! The French have apparently gone their own 
way, disagreeing with the US and UK positions that the 
Convention excludes remedies under domestic legisla­
tion. In Australia, the passenger Plaintiffs in Kenneth 
Magnus v Southern Pacific Air Motive commenced pro­
ceedings outside the Convention’s time limits and orig­
inally framed their actions in negligence and under the 
Trade Practices Act, but seem to have conceded the appli­
cation of the Convention when the claims came before 
the court, at least with respect to physical injuries suf­
fered in the accident. An attempt to attack the consti­
tutionality of the limits on liability under the 
Convention in the High Court [Nelson v Trevlyn Pty 
Limited Trading as Goldfields Air services PI/ 1998 (20 
November 1998)] failed because the issue was not 
raised at the hearing. In Cameron v Qantas, passive 
smoking claims by a number of passengers were framed 
in negligence and under the Trade Practices Act and the 
exclusive application of the Convention appears not to 
have been pressed by the airline.

S t r i c t  b u t  n o t  a b s o l u t e  l i a b i l i t y

T h e  lia b ility  o f  a c a rrie r u n d e r  the  c o n v e n tio n  do e s  n o t 
d e p e n d  u p o n  p r o o f  o f  fa u lt. H o w e v e r , th e  s c h e m e  is n o t o n e  
o f  a b s o lu te  lia b ility  a n d  n o t e v e ry  “ o c c u rre n c e ” o n  b o a r d  a n 
a irc ra ft w ill  result in  lia b ility  o n  the p a rt o f  th e  ca rrie r.

A r tic le  1 7  is as fo llo w s :

The carrier is liable for damage sustained in the event of the 
death or wounding of a passenger or any other bodily injury 
suffered by a passenger, if the accident which caused the dam­
age so sustained took place on board the aircraft or in the 
course of any of the operations of embarking or disembarking. 
A r tic le  1 7  w a s  c o n s id e re d  b y  the  U S  S u p re m e  C o u r t  in  

Air France v Saks 470 U.S. 392 a n d  d e fin e d  as fo llo w s :
liability under Article 17  of the Warsaw Convention arises 
only if a passenger’s injury is caused by an unexpected or 
unusual event or happening that is external to the passenger.
T h e  a p p r o a c h  in  Air France v Saks w a s  fo llo w e d  b y  th e  U K  

C o u r t  o f  A p p e a l in  Chaudhari v British Airways pic. M r  
C h a u d h a r i s u ffe re d  fr o m  h e m ip le g ia . H e  s u ffe re d  in ju rie s  
w h e n  he h a d  a fall o n  b o a r d  a n  a irc ra ft. H is  s ta te m e n t o f  
c la im  w a s  s tr u c k  o u t at first in sta n c e  a n d  th is  d e c is io n  w a s 
u p h e ld  o n  a p p e a l:

In principle, “accident” is not to be construed as including any 
injuries caused by the passenger’s particular; personal or pecu­
liar reaction to the normal operation of the aircraft. Upon this 
footing, what befell Mr Chaudhari was not caused by any 
unexpected or unusual event external to him, but by his own 
personal, particular or peculiar reaction to the normal opera­
tion of the aircraft. As the Judge [at first instance] said, he fell 
as a result of his pre-existing medical condition. His injury was 
not caused by an accident within the meaning of Article 17 of 
the Warsaw Convention.
T h e  facts in  Saks in v o lv e d  a passen ger w h o  s u ffe re d  a loss 

o f  h e a r in g  as a result o( a s u d d e n  d r o p  in  c a b in  p re s su re . T h e  
a p p e a l p ro c e e d e d  o n  the  a s s u m p tio n  th a t the  s u d d e n  d r o p  in 
c a b in  pressu re w a s  p a rt o f  the  “ n o r m a l o p e r a tio n  o f  the  a ir ­
c ra ft” a n d  th e  in te r p r e ta tio n  o f  A r tic le  1 7  a d o p te d  b y  the 
S u p re m e  C o u r t  n e e ds to  be c o n s id e re d  w ith  th is  a s s u m p tio n  
in  m i n d .

T a k e n  o u t o f  c o n te x t , the  U S  S u p re m e  C o u r t s ’ in te r p r e ta ­
tio n  o f  A r tic le  1 7  m a y  seem  to  s u b s ta n tia lly  restric t the  c ir­
c u m s ta n c e s  in  w h ic h  a c a rrie r w ill  be liable fo r  in ju rie s  sus­
ta in e d  o n  b o a r d  a n a irc ra ft. H o w e v e r  e ve n  in  Saks, the 
S u p re m e  C o u r t  w a s  c a re fu l to  p o in t  o u t th a t the  d e fin itio n  
a d o p te d  w a s to  be “ fle x ib ly  a p p lie d ” a n d  th e  C o u r t  q u o te d  
w i t h  a p p r o v a l cases in v o lv in g  te rro ris t atta cks a n d  assaults b y  
fe llo w  passen gers. A c c o r d in g  th e  U S  S u p re m e  C o u r t  in  Saks: 

Any injury is the product of a chain of causes, and we require 
only that the passenger be able to prove some link in the chain 
was an unusual or unexpected event external to the passenger.
T h e  C o n v e n t io n  c o ve rs  in ju r ie s  o c c u r r in g  d u r in g  the 

c o u rs e  o f  the  flig h t a n d  in  the  c o u rs e  o f  the  “ o p e ra tio n s  o f  
e m b a r k in g  a n d  d is e m b a r k in g ” . T h e  scope o f  th e  o p e ra tio n s  
o f  e m b a r k in g  a n d  d is e m b a r k in g  is n o t d e fin e d  in  th e  c o n v e n ­
tio n  b u t  has b e e n  c o n s id e re d  in  s o m e  overseas cases a n d  b y  
th e  N S W  C o u r t  o f  A p p e a l in  Kotsambis v Singapore Airlines Ltd 
( 1 9 9 7 )  N S W L R  1 1 0 .  T h e s e  cases h a ve  e m p h a s is e d  the  n e e d  
fo r  a close c o n n e c tio n  b e tw e e n  th e  “ o p e r a tio n s ” a n d  the  flig h t.

T h e  C o n v e n t i o n  p r o v i d e s  t h e  e x c l u s i v e  r e m e d y
H is to r ic a lly , th e re  has b e e n  s o m e  u n c e r ta in ty  as to  

w h e th e r  the C o n v e n t io n  e x c lu d e d  d o m e s tic  re m e d ie s . U p  
u n t i l  r e la t iv e ly  r e c e n tly , m a n y  j u r is d ic t io n s  in  th e  U n i t e d  ►
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States a cce p te d  th a t the C o n v e n t io n  d id  n o t e x c lu d e  d o m e s tic  
re m e d ie s , at least in  c irc u m s ta n c e s  w h e re  th e  d o m e s tic  re m e ­
dies w e re  h e ld  to  be n o t  in c o n s is te n t w i th  the  p r o v is io n s  o f  
the  C o n v e n t io n . H o w e v e r , b o th  th e  U n i t e d  States S u  p re m e  
C o u r t  a n d  the  H o u s e  o f  L o r d s  h a v e  n o w  h e ld  th .a t the  
C o n v e n t io n  p r o v id e s  the  sole r e m e d y  in  respect o f  p e rs o n a l 
in ju r y  o n  b o a r d  a irc ra ft. T h e  C o n v e n t io n  e x c lu d e s  re m e d ie s  
u n d e r  d o m e s tic  la w , so c la im a n ts  w h o  are n o t able  to  b r in g  
th e m s e lv e s  w i th in  the scope o f  th e  C o n v e n t i o n , are p r o b a b ly  
w i th o u t  a re m e d y.

American Airlines v Georgopolous, b o th  N S W  C o u r t  o f  A p p e a l 
C a s e s , th e  c la im s  w e r e  p u r s u e d  as c la im s  u n d e r  th e  
C o n v e n t io n  a n d  th e  issue w a s w h e th e r  A r tic le  1 7  e x te n d e d  to 
p s y c h ia tric  in ju rie s .

In  Magnus v South Pacific Air Motive re lie f w a s  c la im e d  
u n d e r  th e  Trade Practices Act a n d  in  n e g lig e n c e , b u t  it w a s 
c o n c e d e d  at first in sta n c e  a n d  o n  a p p e a l th a t th e  C o n v e n t io n  
e x c lu d e d  these causes o f  a c tio n , at least in  respe ct o f  p h y s ic a l 
in ju rie s . T h e  F u l l  C o u r t  h e ld  th a t a n y  c la im  fo r d a m a g e s  fo r 
“n e r v o u s  s h o c k ” w a s  also e x c lu d e d  b y  the  C o n v e n t i o n .

Gates 8  - 6 3  f

“ H is t o r ic a l l y  o n e  o f  t h e  m a in  f u n c t io n s  o f  t h e  

C o n v e n t io n  w a s  t o  l i m i t  a m o u n t  o f  d a m a g e s

t h a t  c o u ld  b e  c la im e d  b y  a n  in ju r e d  p a s s e n g e r ”
:  i * -

A r tic le  2 4  o f  the  c o n v e n tio n  p r o v id e s  as fo llo w s :
1. In the cases covered by Articles 18 and 19 any action for 
damages, however founded, can only be brought subject! to the 
conditions and limits set out in this Convention.
2 . In the cases covered by Article 17  the provisions of the pre­
ceding paragraph also apply, without prejudice to the ques­
tions as to who are the persons who have the right to bri ng suit 
and what are their respective rights.
See also s e c tio n  1 3  o f  th e  C i v i l  A v ia t io n  ( C a r r ie r s  

L ia b ility )  A c t  1 9 5 9  w h ic h  reads as fo llo w s :
. . .  the liability of a carrier under the Convention in respect 

of personal injury suffered by a passenger, not being injury 
that has resulted in the death of the passenger, is in substitu­
tion for any civil liability of the carrier under any other law in 
respect of the injury.
A r tic le  2 4  has b e e n  h e ld  to  e x c lu d e  a n y  o th e r  r e m e d y  

u n d e r  d o m e s tic  law . F o r  e x a m p le  , th e  U S  S u p re m e  C o u r t  in  
ElAl Israel Airlines v Tseng 525 U.S. 155 (1999), it w a s  h e ld  th a t 
th e  use o f  th e  ph ra se  “ cases c o v e re d  b y  A r tic le  1 7 ” in  A r t ic le  
2 4  d id  n o t m e a n  th a t cases th a t are n o t c o v e re d  are n o t  s u b ­
ject to  th e  re s tric tio n  -  the  in te n tio n  o f  the  fra m e rs  o f  th e  c o n ­
v e n tio n  w a s  to  p r o v id e  a u n ifo r m  a n d  c o m p r e h e n s iv e  c o d i f i ­
c a tio n  o f  the  lia b ility  fo r  in te r n a tio n a l a ir ca rrie rs. T h is  
a p p r o a c h  has also b e e n  a d o p te d  b y  th e  H o u s e  o f  L o r d s  -  see 
Sidhu v British Airways pic [1997] AC 430.

In  A u s tr a lia , the  effe ctiven ess o f  A r tic le  2 4  in  e x c lu d in g  
c o m m o n  la w  a n d  T ra d e  P ra ctices  A c t  1 9 7 4  re m e d ie s  h a s  n o t  
b e en  th e  d ire c t su b je ct o f  a n y  r e p o r te d  a p p e lla te  le ve l d e c is io n  
so far as I a m  a w a re . In  Kotsambasis v Singapore Airlines a n d

“ N e r v o u s  s h o c k ”
T h e  C o n v e n t i o n  c o v e r s  “ b o d i l y  

i n j u r y ” ( “ lesion corporelle” in  th e  F r e n c h  
t e x t ) . T h i s  h as b e e n  in te r p r e te d  as 
e x c lu d in g  a n y  c la im  fo r  “n e r v o u s  s h o c k ” 
o r  p u re  p s y c h ia tric  in ju rie s .

F o r  e x a m p le , th e  N S W  C o u r t  o f  
A p p e a l has h e ld  th a t th e  c o n v e n tio n  do es 
n o t e x te n d  to  p u r e ly  p s y c h ia tr ic  in ju r y  -  
Kotsambasis v Singapore Airlines Limited. 
T h is  d e c is io n  fo llo w s  th e  U S  S u p re m e  
C o u r t  a p p ro a c h  in Eastern Airlines v Floyd 
499 U.S. 530 (1991). C o n t r a s t  th is  
a p p ro a c h  w ith  th e  d e c is io n  o f  th e  F u l l  
C o u r t  o f  the  F e d e r a l C o u r t  in  Air Motive v 
Magnus, w h e re  it w a s d e c id e d  th a t the 
te r m  “ p e rs o n a l i n j u r y ” in  th e  p r o v is io n s  

o f  the Civil Aviation (Carriers Liability) Act 1 9 5 5  c o v e r in g  
d o m e s tic  flig h ts  (d is c u s se d  b e lo w ) w a s  w id e  e n o u g h  to 
in c lu d e  “ n e r v o u s  s h o c k ” .

A n  a c t i o n  m u s t  b e  c o m m e n c e d  w i t h i n  2  y e a r s
A r tic le  2 9  p r o v id e s  fo r  a tw o -y e a r  lim ita tio n  p e r io d , a fter 

w h ic h  rig h ts  are e x tin g u is h e d :
The right to damages shall be extinguished if an action is not 
brought within two years, reckoned from the date of arrival at 
the destination, or from the date that the aircraft ought to have 
arrived, or from the date on which the carriage stopped. 
T h e r e  is n o  p r o v is io n  fo r a n  e x te n s io n  o f  th is  tw o -y e a r  

tim e  lim it , o r, m o r e  a c c u ra te ly, th e  rig h t to  c la im  p r o v id e d  b y  
th e  c o n v e n tio n  c a n n o t b e  re v iv e d  o n c e  the  t w o -y e a r  p e r io d  
has e x p ir e d . T h e  C o n v e n t io n s  tim e  lim its  o v e r rid e  d o m e s tic  
lim ita tio n s  le g is la tio n  a n d  there is n o  o p p o r t u n i t y  to  e x te n d  
the  tim e  fo r c o m m e n c in g  p ro c e e d in g s . S im ila r ly , th e  r u n n in g  
o f  th e  tim e  lim it  is n o t  d e fe rre d  in  the case o f  m in o r s  o r  in  c ir ­
c u m s ta n c e s  w h e re  the  c la im a n t is u n d e r  a d is a b ility . See fo r 
e x a m p le  Timeny v British Airways pic ( 1 9 9 2 )  5 6  S A S R  2 8 7 .

W h e r e  c a n  t h e  c l a i m  b e  p u r s u e d ?
T h e  o p tio n s  a va ila b le  fo r  a c la im a n t in  te rm s  o f  th e  fo r u m  

fo r p u r s u in g  a c la im  are c o n ta in e d  in A r tic le  2 8 :
An action for damages must be brought, at the option of the 
plaintiff, in the territory of one of the High Contracting 
Parties, either before the Court having jurisdiction where the 
carrier is ordinarily resident, or has his [or her] principal 
place of business, or has an establishment by which the con-
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tract has been made or before the Court having jurisdiction at
the place of destination.
N o t e  th a t “ te r r it o r y ” p r e s u m a b ly  refers to  th e  n a t io n ­

s ta te , ra th e r th a n  a S tate o r  T e r r it o r y  o f  th e  C o m m o n w e a lt h  
o f  A u s tr a lia . A ls o  n o te  th a t th e  C o n v e n t i o n  is s ile n t as to  the  
la w s  to  be a p p lie d  o n c e  lia b ility  is e s ta b lis h e d  a n d  c a re fu l 
c o n s id e ra tio n  o f  the  la w  a p p lic a b le  to  th e  h e a d s  o f  d a m a g e s  
th a t ca n be c la im e d  a n d  th e  assessm ent o f  th o s e  d a m a g e s  
m a y  be r e q u ir e d .

C a p s  o n  d a m a g e s
H is to r ic a lly , o n e  o f  th e  m a in  fu n c tio n s  o f  the  C o n v e n t io n  

w a s  to  lim it  the  a m o u n t o f  d a m a g e s  th a t c o u ld  be c la im e d  b y  
a n  in ju r e d  p assen ger o r  th e  d e p e n d a n ts  o f  a p assen ger w h o  
h a d  d ie d . U p  u n til  re c e n tly  these lim its  w e re  v e r y  lo w .

H o w e v e r  th e  s ig n ific a n c e  o f  these lim its  has o v e r  the ye ars 
b e e n  lessened b y  a m e n d m e n ts  to th e  C o n v e n t io n  a n d  v o l u n ­
ta r y  a g r e e m e n ts  a m o n g s t  th e  c o n t r a c t in g  p a r tie s . 
A m e n d m e n ts  to  the  Civil Aviation (Carriers Liability) Act 1959 
b y  the  Transport Legislation Amendment Act 1 9 9 5  e ffe c tiv e ly  
m a k e s  a v o lu n t a r y  a s s u m p tio n  o f  in cre a se d lia b ility  a c o n d i­
tio n  o f  a licence fo r  an in te r n a tio n a l c a rrie r to  fly  in to  a n d  o u t 
o f  A u s tr a lia . U n d e r  these p r o v is io n s , c o n ta in e d  in  s e ctio n  
1 1 A  o f  the Civil Aviation (Carrier’s Liability) Act 1959, a n in te r ­
n a tio n a l air c a rrie rs  lia b ility  is in cre a se d to  2 6 0 ,0 0 0  S D R s . 
( “ S D R ” refers to  S pe cia l D r a w in g  R ig h ts , an In te r n a tio n a l 
M o n e ta r y  F u n d  u n it  o f  e x c h a n g e . A t  9 M a r c h  2 0 0 1 , a n S D R  
w a s  e q u iv a le n t to  $ A 2 .5 2 9 5 8 0 ). M o r e  re c e n tly , there has 
b e e n  a tre n d  to w a r d  in te r n a tio n a l ca rrie rs v o lu n t a r ily  a gre e in g  
to  w a iv e  relian ce  o n  th e  lia b ility  lim its  c o n ta in e d  in  the 
C o n v e n t io n . See th e  article  in th is e d itio n  b y  R u s se ll 
M c llw a in e  S C  fo r  d e ta ils o f  the  I A T A  in te r-c a rrie r a g re e m e n t 
o n  passen ger lia b ility  a n d  o th e r  d e v e lo p m e n ts .

A r tic le  2 5  o f  the  C o n v e n t io n  p re v e n ts  a c a rrie r fr o m  ta k ­
in g  a d va n ta g e  o f  the  ca ps o n  lia b ility  if  it c a n  be s h o w n  th a t 
the  “ act o r  o m is s io n  o f  th e  c a rrie r, h is  s e rv a n ts  o r  a ge n ts ” w a s 
“ d o n e  w i th  in te n t to  cause d a m a g e  o r  re c kle s sly a n d  w ith  
k n o w le d g e  th a t d a m a g e  w o u l d  p r o b a b ly  re s u lt” . T h e  n e e d  to 
u tilis e  the  p r o v is io n s  o f  A r tic le  2 5  has b e e n  lessened b y  the 
increase in  o r  th e  w a iv e r  o f  reliance u p o n  th e  caps th a t lim it 
the  da m a g e s  th a t ca n b e  c la im e d .

Other remedies
W h ile  the c o n v e n tio n  e x te n d s  to  s e rv a n ts  o r  a gents o f  air 

c a rrie rs , it do es n o t  a p p ly  to  o th e r p a rtie s  w h o  m a y  be lia ble  
fo r  in ju rie s  s u ffe re d  b y  passen gers. D e p e n d in g  o n  the c ir ­
c u m s ta n c e s , c la im s  m ig h t  arise a ga inst m a n u fa c tu r e rs  o f  a ir­
craft o r a irc ra ft c o m p o n e n ts , ca te re rs, a ir p o r t  a u th o r itie s  o r 
fe llo w  passen gers. S im ila r ly , the c o n v e n tio n  do es n o t  m o d if y  
o r  e x c lu d e  w o r k e r s  c o m p e n s a tio n  c la im s  b y  e m p lo y e e s  tr a v ­
e llin g  fo r w o r k  p u rp o s e s .

N o t e  s e c tio n  7 5 A I  o f  th e  Trade Practices Act 1 9 7 4  w h ic h  is 
in te n d e d  to  e x c lu d e  th e  a p p lic a tio n  o f  th e  p r o d u c t lia b ility  
p r o v is io n s  c o n ta in e d  in  P a rt V A  o f  the  Trade Practices Act 
w h e re  a c la im  is a va ila b le  u n d e r  the  C o n v e n t io n .

Similar provisions cover domestic travel
T h e  C o n v e n t io n  d o e s  n o t  a p p ly  to  tra v e l w i th in  A u s tr a lia . 

H o w e v e r  P a rt I V  o f  th e  Civil Aviation (Carriers Liability) Act

1 9 5 9  im p le m e n ts  a n e q u iv a le n t sch e m e  w i th  respect to  in te r ­
state tra v e l. Le g is la tio n  in  s im ila r te rm s  at State le ve l a pp lie s  
th e  sam e p r o v is io n s  to in tra -s ta te  tra v e l.

C o n c l u s i o n  -  r e f o r m s ?
T h e  W a r s a w  C o n v e n t io n  h a d  its o rig in s  in  th e  e a rly p a rt 

o f  last c e n tu r y  at a tim e  w h e n  the  in te r n a tio n a l carriage o f  
passengers w a s a fle d g lin g  b u s in e s s . It w a s  seen as necessary 
to  n o t o n ly  p r o v id e  a u n ifo r m  s yste m  o f  lia b ility , b u t  also a 
lim it  to  th a t lia b ility  to a v o id  th e  p o te n tia lly  p r o h ib itiv e  cost 
o f  o b ta in in g  in s u ra n c e  c o ve rag e  fo r  a ir ca rrie rs. T h e  tr a d e -o ff 
fo r  th is  lim ite d  lia b ility  fr o m  th e  a irlin e s ’ p o in t o f  v ie w  w a s  a 
s trict lia b ility  sch e m e  w i th  d a m a g e s  a va ila b le  to  a n  in ju r e d  
passen ger w i th o u t  p r o o f  o f  fa u lt.

T h e  C o n v e n t io n  is s h o w in g  its a ge , e ve n  w i th  th e  a m e n d ­
m e n ts  a n d  the  increases in  th e  caps o n  d a m a g e s . A  sch e m e  o f  
in te r n a tio n a l u n if o r m it y  is p r o b a b ly  d e sira b le  as it recognises 
th e  e x tra te rrito ria l n a tu re  o f  the  service p r o v id e d  b y  in te r n a ­
tio n a l a irlin e s . S im ila rly , lia b ility  w i th o u t  p r o o f  o f  fa u lt w o u ld  
also seem  to  be a p p r o p ria te  g iv e n  the  d iffic u lty  a n d  e xp e n s e  a 
c la im a n t m a y  be c o n fro n te d  w i th  in  in v e s tig a tin g  a n d  p r o v in g  
the  causes o f  an a c c id e n t. H o w e v e r  the  e x c lu s io n  o f  n e r v o u s  
s h o c k  c la im s , a n d  re s tric tio n  o f  an in ju r e d  p a ssen g ers rig h t to  
c la im  fu ll c o m p e n s a tio n  w i th o u t  b e in g  s u b je ct to  caps o n  
d a m a g e s , w h ile  p o s s ib ly  a p p r o p ria te  at the  tim e  th e  c o n v e n ­
tio n  w a s  d r a fte d , seem  ill-s u ite d  to  to d a y s  w e ll-e s ta b lis h e d  
in te rn a tio n a l a ir tra vel in d u s try . E l
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