
In recent years there have been a number of instances of death or 
injury arising from major military aircraft accidents and/or incidents. 
When they occur, a sizeable body of material is collected by various 
agencies that may be of significant value in the prosecution of 
actions seeking compensation for death or personal injury.1 This 
paper examines the processes by which such material is gathered 
and the use to which such material may be put in its primary form.

Boards of inquiry
and military 

aviation accidents
t h e i r  e v i d e n t i a r y  v a l u e  i n  a c t i o n s  f o r  p e r s o n a l  i n j u r y

F o llo w in g  a n y  m a jo r  a irc ra ft 
a c c id e n t o r  in c id e n t the in itia l 
respo nse  is to  a p p o in t a tea m  
to  u n d e r ta k e  a n in ve s tig a tio n  
o f  th e  a c c id e n t a n d  r e p o r t 

u p o n  the e v e n t. G e n e r a lly  fo llo w in g  tha t 
in v e s tig a tio n , a B o a rd  o f  I n q u ir y  w ill be 
c o n d u c te d . T h e  p roce ss m irr o rs  the  
process u n d e r ta k e n  in  the  e ve n t o f  a 
c iv il  a v ia tio n  a c c id e n t o r  in c id e n t 
w h e re in  the  A T S B  is e m p lo y e d  to  in itia l
ly  in ve stig a te  a n d  re p o rt o n  the a ccide nt 
b e fo re  a s u b s e q u e n t c o ro n ia l in q u ir y  is 
c o n d u c te d .
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P r i n c i p l e s  g o v e r n i n g  t h e  p r o c e s s  
o f  i n q u i r y

In  the c o n te x t o f  m ilita r y  a v ia tio n  
a c c id e n ts , c o n fu s io n  o fte n  arises 
b e tw e e n  the role a n d  c o n d u c t o f a B o a rd  
o f  In q u ir y  ( B O I )  a n d  tha t o f  the  A c c id e n t 
In ve s tig a tio n  T e a m  ( A I T ) .  T o  the u n in iti
ated there is a n  a pp e a ra n ce  o f  d u p lic a 
tio n  o f e ffo rt, s o m e tim e s  w ith o u t  a n y  
a p p a re n t b e n e fit. T h e  u n d e r ly in g  p r in c i
p le s, h o w e v e r, are c o m m o n  to  those tha t 
e xist in  the c iv il sph e re .

T h e  C o m m o n w e a lth  is a s ig n a to ry 
to the C o n v e n t io n  o n  In te rn a tio n a l C iv il  
A v ia tio n  ( I C A O  C o n v e n t io n  - m o re  c o m 
m o n l y  k n o w n  as th e  C h ic a g o  
C o n v e n tio n )  w h ic h  spe cifically in c o r p o 
rates A n n e x  1 3 .2 T h e  C o m m o n w e a lth s  
a d o p tio n  o f  the  c o n v e n tio n  b in d s  it b o th  
in  its m ilita r y  a n d  civil capacity. T h e  
o p e ra tio n  o f  A n n e x  1 3  is a d o p te d  b y  the 
A i r  Navigation Act ( C t h )  w h e re in  section

3 A  p ro v id e s  fo r the  ra tific a tio n  o f  the 
C h ic a g o  C o n v e n t io n . B y  o p e ra tio n  o f  
d e fe n c e  le g is la tio n  its a p p lic a tio n  
e xte n d s  to in ve s tig a tio n  o f  in c id e n ts  c o n 
c e rn in g  m ilita r y  a irc ra ft.3

S ig n ific a n tly , A n n e x  1 3  details an 
in te rn a tio n a lly  acce pte d regim e  fo r the 
c o n d u c t o f  a v ia tio n  a c c id e n t/in c id e n t 
in ve stig a tio n s . T h e  o b je c t o f  the A n n e x  is 
to  a d va n c e  the safety o f  air n a v ig a tio n . 
C h a p te r  5 o f  the  A n n e x  deals e xp re s sly 
w i th  in ve s tig a tio n s . It p ro v id e s  m a c h in 
e ry  fo r  d e te r m in in g  w h ic h  N a t io n a l 
G o v e r n m e n t leads the  c o n d u c t o f  in v e s 
tig a tio n s , c o n d u c ts  a u to p s ie s , n o tifie s  
local a u th o ritie s , oversees the in d e p e n d 
ence o f  the in ve s tig a tio n  a n d  has u n re 
stricte d a u th o r ity  o v e r  its c o n d u c t.

T h e  in ve stig a tio n  in c lu d e s  the g a th 
e rin g , re c o rd in g  a n d  analysis o f  all a va il
able rele van t in fo r m a tio n , i f  possible the 
d e te rm in a tio n  o f  the causes, a n d  the 
c o m p le tio n  o f  the final re p o rt fo llo w e d , if

a p p ro p ria te , b y  safety re c o m m e n d a tio n s .
T o  e n co u ra ge  fu ll a n d  fra n k  d is c lo 

sure o f  in fo r m a tio n , e ve n  p o te n tia lly  
s e lf-in c rim in a tin g  in fo r m a tio n , C h a p te r  
5 o f  A n n e x  1 3  co n ta in s  a sign ific an t 
caveat in  clause 5 .1 2 .  C la u s e  5 .1 2  p r o 
vid e s  th a t the State c o n d u c tin g  the in ve s 
tig a tio n  shall n o t m a k e  its records a va il
able fo r p u rp o s e s  o th e r th a n  the a ccident 
o r  in c id e n t in ve s tig a tio n  unless a c o u rt 
d e te rm in e s  th a t th e ir  d is clo su re  o u t 
w e ig h s  the  adverse d o m e s tic  a n d  in te r
n a tio n a l im p a c t such a ctio n  m a y  h ave o n  
th a t o r a n y  fu rth e r in v e s tig a tio n .4 (See 
also section 1 9 H C  Air Navigation Act.)

W h a t  is t h e  A c c i d e n t  
I n v e s t i g a t i o n  T e a m  ( A I T )

T h e  A I T  is an o rg a n  a p p o in te d  p u r 
su a n t to  D I ( A F )  O P S  6 - 1 2  to  c o n d u c t 
an in ve s tig a tio n  a n d  to  re p o rt to its 
a p p o in tin g  a u th o r ity .5 Im p o r ta n tly  the 
c o n d u c t o f s uch  in ve s tig a tio n  is n o t 
b o u n d  b y  D e fe n c e  In q u ir y  R e g u la tio n s  
( D I R s ) .

T h e  c o m p o s itio n  o f  the A I T  is one  o f  
fa r-re a ch in g  a via tio n  e xpertise  a n d  e x p e 
rience a n d  p e rs o n n e l selection is o fte n  
based o n  the circu m sta n ces o f the m a tte r 
u n d e r  in ve s tig a tio n . Its d u t y  is to  c o m 
m en ce  its in ve s tig a tio n  as s o o n  as p ra c ti
cable after a n  a cc id e n t/in c id e n t a n d  it is 
to  re p o rt o n  the  cause o f  a n o ccurre nce  
a n d , save w h e n  a B O I  is a p p o in te d , to 
m a k e  r e c o m m e n d a tio n s  o n  a c tio n s  
re q u ire d  to  p re v e n t a re c u rre n c e . Its role 
is s im ila r to  an a ccide nt in ve stig a tio n  
team  a p p o in te d  b y  the A T S B  to in v e s ti
gate a civ il a v ia tio n  a ccid e n t.

F r o m  a legal pe rspec tive  the  A I T  has 
a d u t y  to  c o m p ly  w ith  the  p rin c ip le s  o f 
a d m in is tra tiv e  la w  a n d , s ign ific a n tly , the 
d u t y  to  a ffo rd  n a tu ra l ju s tic e . F lo w e v e r  
as the  A I T  c a n n o t be c o m p e lle d  to  tu r n  
o v e r its in v e s tig a to ry  rec ords to  d e m o n 
strate breach es o f those p rin c ip le s  w h e re  
th e y  o c c u r, e n fo rc in g  rights in  this regard 
can give rise to  d ifficultie s. It s h o u ld  be 
a pp re c ia te d  th a t the s u r v iv o rs  o f  the 
deceased p a rtic u la rly  h a ve  a c o n c e rn  to 
p ro te ct the  m e m o r y  o f  th e ir  deceased 
lo v e d  ones as w e ll as c o n s id e r th e ir c o m 
p e n s a tio n  o p tio n s .

A d d it io n a lly  the A I T  is n o t a p p o in t
ed u n d e r  D I R s . T o  d o  so w o u l d  give rise 
to  an im m e d ia te  co n flic t b e tw e e n  it a n d  
A n n e x  13  as th e  D I R s  c o m p e l a p e rs o n
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to  a n s w e r q u e s tio n s  p u t in  the  course o f 
a n in ve s tig a tio n  subject to  lim ite d  e xc e p 
tio n s . N o  s u ch  r e q u ire m e n t exists u n d e r  
A n n e x  1 3 .6

T h e  p r o d u c t o f  the A I T  is its re p o rt. 
S u c h  a re p o rt w ill c o n ta in  c o n c lu s io n s . 
In  m a n y  respects, h o w e v e r, its c o m p ila 
t io n  m u s t r e m a in  a m y s te ry . 
F u r th e r m o r e  it is a re p o rt p r o d u c e d  in  
c ircu m sta n ces o f  u rg e n c y  fo r o fte n  c o m 
m a n d  req uire s a s w ift a n s w e r to  a m ili
ta ry  aircraft a c c id e n t for o p e ra tio n a l a n d  
safety p u rp o s e s .

G iv e n  the n a tu re  o f th is in ve stig a 
t io n , w h y  s u b s e q u e n tly  c o n d u c t a B o a rd  
o f  In q u iry ?  O n  th e ir  face b o th  a p p e a r to 
be “in ve s tig a tio n s ” c o n d u c te d  in  term s o f  
A n n e x  1 3 ; b o th  are c o n d u c te d  b y  the 
C o m m o n w e a l t h  th r o u g h  its a g e n c y  
D e fe n c e : a n d  b o th  a pp e a r to  be c o n s ti
tu te d  w ith  a v ie w  to  fu rth e r in g  a via tio n  
safety. B u t are they?

T h e  B o a r d  o f  I n q u i r y  ( B O I )
T h e  B O I  is an in ve s tig a tio n  p r o m u l

gated u n d e r  the  D I R s . S ig n ific a n tly , the 
D I R s  g e n e ra lly re q u ire  a B O I  to  take e v i
d e nce  o n  o a th 7; a ppe a ra nce  o f  a w itn ess 
b e fo re  a B O I  are c o m p e lla b le  b y  s u m 
m o n s 8; p r o d u c ti o n  o f  d o c u m e n ts  are 
c o m p e lla b le  be fo re  the B O I  b y  s u m 
m o n s 0; w itnesses b e fo re  the  B O I  are n o t 
e xcu s e d  fro m  a n s w e rin g  q u e s tio n s , e ve n  
in  the case o f  self in c r im in a tio n 10; w h e re  
a p e rs o n  m a y  be affected b y  th e  In q u ir y  
th a t p e rs o n  m a y  be e n title d  to  a pp e a r 
b e fo re  the B O I  - u s u a lly  b y  a la w y e r " ; 
a pp e a ra n ce  entails the rig h t o f  cross- 
e x a m in a tio n  o f  w itn esses.

U p o n  the c o n c lu s io n  o f  its h e a rin g s, 
the B O I  is re q u ire d  to p r o d u c e  a re p o rt 
s etting o u t fin d in g s  a n d  u s u a lly  because 
it is d irec te d  to  d o  s o , r e c o m m e n d a tio n s . 
F in a lly , those w h o  p a rtic ip a te  in  B O I s  are 
a ffo rd e d  the u s u a l p ro te c tio n  th a t a tta ch 
es to c o u r t-lik e  p ro c e e d in g s .

It can be seen fro m  the  re g im e  tha t a 
B O I ,  u n lik e  an A I T ,  c o n d u c ts  its business 
in a p a rtic u la rly  tra n s p a re n t m a n n e r. A ll  
the e vid e n c e  is p re s e n te d , p e rs o n s  in te r
ested in  the o u tc o m e  h ave  a rig h t o f  
a ppe a ra nce  a n d  a re p o rt th a t is justifie d 
u p o n  establish e d facts has to  be p r o 
d u c e d . I f  there is a failure b y  the  B O I  to 
p ro d u c e  this o u tc o m e  w ith o u t  o ffe n d in g  
p r in c ip le s  o f  a d m in is tr a tiv e  la w , an 
a u d ita b le  trail exists to  enable  a c o u rt to
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re v ie w  th e  process.
H o w e v e r , y o u  a s k , a re n ’t these ju s t 

th e  sam e issues revisite d b y  a d iffe re n t 
p e rs o n ; a n d  i f  so, w o n ’t the re s u lt be the 
same? T h e  a n s w e r is y e s , m a y b e  - b u t it 
all d e p e n d s  u p o n  the e vid e n c e .

E v i d e n c e  b e f o r e  t h e  A I T  
a n d  t h e  B O I

N e it h e r  the processes o f  a n  A I T  o r 
B O I  are g o v e rn e d  b y  the ru le s  o f  e v i
d e n ce . H o w e v e r  to say, as a r u le , that 
there are n o  rules is a ta u to lo g y . Suffice 
to  say, a b se n t even strict a p p lic a tio n  o f 
th e  r u le s  o f  e v id e n c e  th e re  r e m a in  
u n d e r ly in g  rules g o v e r n in g  e v id e n c e . 
E s s e n tia lly  the  test o f  e vid e n c e  in  the 
absence o f  rules c o n c e rn in g  a d m is s ib ili
ty  falls to  n o tio n s  o f fairness g o v e rn in g  
w e ig h t.

In  a n  article e n title d  'D is p e n s in g  
w ith  th e  R u le s  o f E v id e n c e ’ b y  Ju s tic e  
G ile s  o f  th e  N S W  S u p re m e  C o u r t 12 his 
H o n o u r  o b s e rve d :

a statutory direction that a tribunal is 
not bound by the rules of evidence does 
not mean that no rules excluding other
wise probative material can be or will 
be applied: it means that the tribunal is 
not required to apply them by force of 
the law of evidence.
The following questions arise where the 
tribunal of fact is expressly not bound 
by the rules of evidence.
First, is the freedom from the rules of 
evidence complete, or must the tribunal 
nonetheless pay some regard to those 
rules as rules of evidence?
Secondly, what is meant for its 
purpose by the rules of 
evidence? Is the only 
test for the evidence 
which the tribu
nal may receive
that of rele- ,?r 
vance, or do 
some of the 
exclusionary 
rules tradition
ally regarded as 
rules of evidence 
still control it?
Thirdly, is there some 
other principle controlling 
the tribunal of fact in arriving at its 
decision, such that the freedom from the 
rules of evidence does not leave it unfet

“ t h e  B o a r d ’s 

m e m b e r s  w i l l  

t r a v e r s e  a  

b r e a d t h  o f  s k ills  

r e q u i r e d  t o  

a d d r e s s  t h e  t a s k  

a t  h a n d ”

tered in its reception of relevant evi
dence?”
In  a n s w e rin g  h is s o m e w h a t rh e to r i

cal q u e stio n s  his H o n o u r  later stated: 
there remains a powerful control over 
the reception of evidence by a tribunal 
which is not bound by the rules of evi
dence. That is that the tribunal must 
not in its reception of evidence deny 
natural justice to the parties. What 
natural justice (or as is now called, pro
cedural fairness) requires depends 
upon the particular circumstances -  
obviously enough natural justice will 
require that the tribunal hear both 
sides, at least where it is appropriate to 
have a hearing, or give both sides the 
opportunity of commenting on the 
material before the tribunal. If the tri
bunal informs itself in the absence of 
the parties, at least as a general rule it 
must give the information so obtained 
to the parties to permit them to express 
their views upon it.
Commonly, natural justice will require 
that the opposing party be allowed to 
test the evidence by some form of 
cross-examination but natural justice 
does not necessarily require testing by 
cross-examination and fairness may 
be met by an opportunity to contradict 
a document.
Natural justice may go so far as to 
require that evidence which is relevant 
nonetheless be excluded because it 
would be unfair to admit it.
G iv e n  the  B O I  has the l u x u r y  o f  

tim e  it can the refore  a ffo rd  a process 
w h ic h  fu rn is h e s  the p r o d u c tio n  

a n d  analysis o f  in fo r m a 
tio n  in  a m o re  d e ta c h e d  

a n d  co n s id e re d  e n v i
r o n m e n t. T h is  is as

o p p o s e d  to  th e  
p re s s u re  c o o k e r  
e n v ir o n m e n t  to  
w h ic h  the  A I T  is 
s u b je c te d  to  

achie ve  its results. 
E v id e n c e  ta k e n  

b e fo re  b o th  the  A I T  
a n d  B O I  w ill o fte n  be 

in  a s tric tly  n o n -a d m is s i- 
ble fo r m . T h e  w e ig h t o f  tha t 

e vid e n c e  c a n , h o w e v e r , be ch a lle n ge d  
d u r in g  a B O I  a n d  le gally re v ie w e d  s u b s e 
q u e n t to  it. N o t  s u r p r is in g ly , o c c a s io n s



thus arise w h e re  the A I T  a n d  B O  I w ill 
reach d iffe re n t c o n c lu s io n s  fo llo w in g  
their respective in q u irie s .

T h u s  th e  B O l  p e rm its  a tra n s p a r e n 
c y  o f  process o f  w h ic h  the  A I T  c a n n o t. 
In  the  c o n te m p o r a r y  e n v ir o n m e n t o f  
p u b lic  secto r a c c o u n ta b ility  this is a 
critical issue.

P r a c t i c e  a n d  p r o c e d u r e
B O I s  are c o n d u c te d  in  a m a n n e r  

s im ilar to  c o ro n ia l in q u e s ts. T h e  p r o 
ceedings are n o t a d ve rs a n a l b u t in v e s ti
gatory. In  s om e  respects the pro ce e d in g s  
can be c o n d u c te d  “o n  the p a p e rs ” in  that 
n o n -c o n t e n t io u s  e v id e n c e  m a y  be 
a d d u c e d  b y  a ffid a v it.

B y  a n d  large , (a n d  u n lik e  the A I T )  a 
B O I  w ill c o n v e n e  fo rm a l sittings w h ic h , 
as a m in im u m , w ill in v o lv e  the  ca llin g  o f 
witnesses w h o  m a y  be the subject o f 
e x a m in a tio n  e x te n d in g  b e y o n d  a p re 
p are d  s ta te m e n t.

S u b je c t to  th e  d ir e c tio n  o f  the  
in s tru m e n t o f  a p p o in tm e n t, B O Is  m a y  
be e ith e r c o n d u c te d  p u b lic ly  o r in c a m 
era. A lt h o u g h  the practice to  date c o n 
c e rn in g  the c o n d u c t o f  aircraft accidents 
has been m ix e d  the p ro s p e c t is th a t in 
the foreseeable fu tu re  s uch  in q u irie s  w ill 
be c o n d u c te d  p u b lic ly.

In  recent tim e s a n o th e r practice has 
also d e v e lo p e d  o f  a p p o in tin g  a C o u n s e l 
A s s is tin g . T h e  presence o f  a c o m p e te n t 
C o u n s e l A s s is tin g  serves to lig h te n  the 
b u r d e n  u p o n  the  B o a rd  in the  e xe c u tio n  
o f  the a d m in is tra tiv e  a n d  legal tasks 
associated w ith  the c o n d u c t o f  B O Is .

B o a r d  m e m b e r s h i p
T h e  m e m b e rs h ip  o f  the B o ard  w ill 

be selected b y  th e  B O I s  c o n v e n in g  
A u th o r ity . It can g e n e ra lly be a n tic ip a te d  
th a t the B o a rd s  m e m b e rs  w ill traverse a 
b re a d th  o f  skills re q u ire d  to  address the 
task at h a n d . A d d it io n a lly  recent tre n ds  
in d ic a te  th a t fu tu re  B o a rd s  w ill also 
in c lu d e  a c iv ilia n  m e m b e r  o f  a p p ro p ria te  
a v ia tio n  e xpertise  to  e n h an ce  the p e rc e p 
tio n  o f  tra n s p a re n c y o f  the process.

T h e  r e c o r d  o f  t h e  p r o c e e d i n g s
N o tw ith s ta n d in g  tha t a B o ard  m a y  

be c o n d u c te d  p u b lic ly , the rec ord o f  the 
p ro c e e d in g s  a n d  its re p o rt is subject to 
rules o f  d isclo su re . M a te ria l gath ere d b y  
a B O I  a n d  its re p o rt m a y  n o t be p u b lic ly

ava ilable  at first in s ta n c e .13 H o w e v e r  the 
practice has d e v e lo p e d  o f  p r o v id in g  a 
releasable v e rs io n  o f  th e  re p o rt th r o u g h  
the  office o f  the  M in is te r  fo r D e fe n c e . 
Save fo r d e le tio n s  re q u ire d  in  accordance 
w i th  the  p ro v is io n s  o f  the Privacy Act 
a n d  fo r d e le tio n s  o f  m a tters o f  s e c u rity 
in te re s t, a n o th e rw is e  u n e d ite d  re p o rt is 
m a d e  a va ila b le . T h is  release w ill also 
g e n e ra lly  in c lu d e  e v id e n tia ry  m ate ria l 
in c lu d in g  the  in itia l a ccide nt in ve stig a 
tio n  tea m  re p o r t. W e re  it n o t to be 
released th e re  is n o t h i n g  p r e v e n tin g  
a p p lic a tio n  to  the  M in is te r  fo r its release. 
C o n c l u s i o n

F o ll o w in g  the  o ccu rre n ce  o f  a m ili
ta ry  a v ia tio n  a ccide nt a sizeable b o d y  o f  
m a te ria l is co lle cted a n d  e x a m in e d  at 
tw o  d is tin c t stages. T h e  processes a n d  
la w  g o v e rn in g  these in ve stig a tio n s  a n d  
e x a m in a tio n s  m ir r o r  civil la w  process 
a n d  p ro c e d u re . A  s o u n d  p o lic y  basis 
exists fo r the c o n d u c t o f  a tw o -s ta g e d  
process o f  in ve s tig a tio n  a n d  e x a m in a 
tio n . M u c h  o f  the m ate ria l collected is 
accessible a n d  o f  v a lu e  to perso ns a d v is 
in g  in  later a ction s fo r c o m p e n s a tio n , 
m ilita r y  o r o th e rw is e . E3

F o o t n o t e s :
Military Aircraft are no t subject to  the no 
fault provisions o f the Damage By Aircraft 
Act 1999 (C th) -see  Sec 9 (2). O fte n  times 
how ever liability may not be an issue 
because personnel concerned are covered 
by entitlements under the Com m onw ealth 
Em ployees Rehabilitation and 
Com pe nsa tio n A c t o r the Veterans 
Entitlements A c t. Ceilings for compensa
tion provided fo r under the W a rs a w  
Convention (presently A U D $ 5 0 0 ,0 0 0  per 
claim) adopted by the Civil Aviation (Carriers 
Liability) Act similarly do not apply to  acci
dents involving military aircraft.

2 T h e  Conven tion on International Civil 
A viatio n, International Standards and 
Rec om m en ded Practices - Aircraft 
Accident and Incident Investigation.

3 Sec 2B o f the Air Navigation Act excludes 
the operation o f that A c t (and by exten
sion the Ratified Chicago Convention) to  
state aircraft. - state aircraft are defined to

include military aircraft-. H o w e v e r Defence 
Instruction Dl (A F )  O P S  6 - 12 promulgated 
pursuant to  Sec 9A (3) o f the Defence Act 
extends the convention operation to  mili
tary aircraft. Paragraph 56 mandates the 
application o f A ir  Standard Coordination 
Co m m ittee  A ir  Standard 85/2A which itself 
applies the Chicago Convention (similar 
instructions govern the procedure to  be 
employed in both the A rm y  and N a vy avi
ation branches).

4 Matters relevant to  the use o f information 
contained in the course o f investigation 
and in particular the use o f material 
secured by use o f the coercive powers o f 
accident investigators is continued within 
the various provisions contained in Part 
2 A  o f  the Air Navigation Act.

5 T h e  Appointing Au th o rity is usually the 
appropriate military formation com mander 
responsible for the assets involved in the 
accident ie. Operational aircraft fall within 
A ir  C o m m a n d e r Australia’s responsibility.

6 A n  A I T  closely resembles an Investigating 
O ffic e r’s investigation provided for under 
the  D IR s . Regulation 7 4  provides an 
exception in the event the answer may 
disclose a secret process o f manufacturer 
o r  be prejudicial to  the defence o f the 
C o m m o n w ea lth . Reg 7 4 A  provides any 
disclosure made in such case is not admis
sible in evidence in proceedings against 
the person before service tribunal.

7 D IR  Regulation 3 1 (2)

8 D IR  Regulation 32

9 D IR  Regulation 32(4)

10 D IR  Regulation 32(5); Defence Act Sec 124 
(2 A ) , (2B) and (2 C ) contemplates a 
requirement by a witness before a B O I to  
answer any question save for one which 
concerns one in respect o f a matter which 
is th e  subject o f  a pending charge. 
O the rw ise  there is an immunity against the 
admissibility o f use o f such evidence in pro
ceedings against the deponent.This applies 
in a manner similar to  the Corporations 
Law. See Hamilton v Oades ( 1989) 166 
C L R  486.

:| D IR  Regulation 33
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13 D IR  Reg 63(2) embargos any material 
which comes before a B O I subject to  min
isterial authority from the Minister for 
Defence authorising its release -  Reg 63 (3)
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