
in an overseas

I n  1 9 9 1  I receive d in s tru c tio n s  to  act 
fo r the  tw o  s u rv iv o rs  o f  the crash o f 
a single e n g in e  Cessna A ir c r a ft n e a r 
S y d n e y  o n  2 2  D e c e m b e r, 1 9 9 0 . T h e  
a irc ra ft, w h ils t o p e ra te d  a n d  o w n e d  

in  A u s tr a lia , h a d  b e en  m a n u fa c tu r e d  in 
the  U n i te d  States.

T h e  aircraft w a s p a rtic ip a tin g  in  a 
search a n d  rescue o p e ra tio n  fo r a n o th e r 
sm a ll aircraft th a t h a d  g on e  d o w n  the 
p re v io u s  d a y  in  a n e a rb y  la ke . T h e  search 
aircraft h a d  tw o  p ilo ts  a n d  fo u r  o b se rve rs 
o n  b o a r d . T h e  e n g in e  failed in  fligh t a n d  
the plane  crash la n d e d  in  h e a v y  t im 
be re d te rra in . M y  clie n ts , w h o  o c c u p ie d  
the b a c k  seat, s u r v iv e d , albeit w ith  seri
o u s  in ju rie s .

A t  th e  tim e  it w a s  th o u g h t  th e  p la n e  
h a d  c ra s h e d  d u e  to  p ilo t e rro r. A t  the 
e n s u in g  C o r o n e r ’s In q u e s t, the  c o n d u c t 
o f  th e  p ilo t  w a s  e x o n e r a t e d . T h e  
C o r o n e r  d e te r m in e d  th a t th e  d e a th s  
h a d  o c c u r r e d  d u e  to  th e  crash o f  the  
p la n e  fo llo w in g  to ta l e n g in e  fa ilu re . N o  
o th e r  fin d in g s  w e re  m a d e .

In  the  circu m sta n ces it w a s a d iffi
c u lt task to  k n o w  w h e th e r  the s u r v iv o rs  
h a d  a c la im  fo r dam ages a n d , i f  s o , 
against w h o m  the  cla im  c o u ld  be m a d e .
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T h e r e  w a s  n o  p o in t in  s u in g  the estate o f 
the  p ilo t , in  lig h t o f  the C o r o n e r ’s fin d 
in g s , n o r  the  o ve rh a u le rs  o f  the p la ne  fo r 
fa u lty  w o r k m a n s h ip  because th e y  w ere 
u n in s u r e d  a n d  b a n k r u p t. T h e  o n ly  p o s 
sible a ve n u e  w as the m a n u fa c tu r e r  o f  the 
e n g in e , a lth o u g h  there w a s n o  sugges
tio n  th a t the re  w as a n y th in g  am iss in  the 
m a n u fa c tu re  o f  the e n g in e .

B y  sheer lu c k  the in ve stig a to rs  in to  
the  a c c id e n t w ere able to  fin d , retrieve 
a n d  p rese rve  parts o f  the e n g in e . H a d  the 
p la n e  c ra s h e d  in  a lake o r  at sea o r in  
ru g g e d  te r r a in , the parts m a y  n e v e r h ave 
b e e n  re trie v e d . A s  it tu r n e d  o u t , e x p e rt 
m e ta llu r g is ts  in s p e c te d  th e  b its  a n d  
pieces to  ascertain the to rq u e  s etting 
a p p lie d  to th e  c o n n e c tin g  ro d  b o lt at the 
tim e  o f  the e n g in e  o v e rh a u l b e tw e e n  the 
ro d  a n d  r o d  cap. T h is  a llo w e d  m o v e 
m e n t w h ic h  resulted in  the  fre ttin g  o f  
b o th  the  m a tin g  services a n d  o f  the  c e n 
tral g u id e  service o f  the c o n n e c tin g  ro d  
b o lts , re s u ltin g  in  a fatigue crac k  in  the 
b o lt. U n k n o w n  to  the o ve rh a u le rs  the 
m a n u fa c tu r e r  h a d  increased the spe ci
fied to rq u e  fr o m  4 2 5 - 4 7 5  in .lb s  to  4 7 5 -  
5 2 5  in .lb s , b u t  h a d  failed to u p d a te  the 
service m a n u a l u se d b y  the  o ve rh a u le rs .

It to o k  o v e r  a ye a r fr o m  the a ccid e n t 
fo r th is  in fo r m a tio n  to  be o b ta in e d . B y  
th e n  the  lim ita tio n  p e rio d s  in  m a n y  
S ta tes in  th e  U . S .  h a d  e x p ir e d . 
F o r t u n a t e ly  the  lim ita tio n  p e r io d  in  
A la b a m a  h a d  n o t. A f te r  m a k in g  e x te n 
sive e n q u irie s  I fo u n d  a trial la w y e r in  
the U .S .  w h o  h a d  e xp e rie n c e  in  a v ia tio n  
cases a n d  w h o  w a s  p re p a re d  to fo rego

the  usual 4 0 %  c o n tin g e n c y  fee b u t  rath er 
charge o n  an h o u r ly  basis, a lth o u g h  still 
o n  “spec” . R o g e r C la r k  o f B e in s to c k  &  
C la r k  h a d  a p ilo t ’s licence. H is  office in  
S an ta  M o n ic a  w a s n e x t to  the Santa 
M o n ic a  A i r  F ie ld .

P ro c e e d in g s  w e re  c o m m e n c e d  in  
A la b a m a  against the  m a n u fa c tu re r o f the 
e n g in e  a n d  Cessna just in side the tw o - 
ye a r lim ita tio n  p e rio d . T h e re a fte r the 
A tto r n e y s  in s tm e te d  b y  the d e fe n d a n ts  
filed m o tio n  after m o tio n  fo r the  p r o 
ceedings to  be s tru c k  o u t fo r w a n t o f 
ju ris d ic tio n . T o  w ith s ta n d  a n d  repel the 
c o n s ta n t barrage o f  strike  m o tio n s , it w as 
necessary to  engage a to p  la w y e r in 
A la b a m a . F o r tu n a te ly  F r e d  K illio n  fitted 
th e  b ill . H e  h a d  th e  s k ill a n d  th e  
resources n o t o n ly  to  w ith s ta n d  a n d  
repel the o n s la u g h t b u t  also to b e c o m e  
a c tive ly  in v o lv e d  in  ta k in g  d e p o s itio n s  
fr o m  s o m e  o f  th e  k e y  p e rs o n n e l 
e m p lo y e d  b y  the d e fe n d a n ts .

T h e  re le va n t e n g in e  parts w e re  k e p t 
safe a n d  s o u n d  a n d  w e re  later tra n s p o rt
ed to  the U .S .  fo r analysis a n d  s c ru tin y  
b y  e xp e rts  fo r b o th  the  p la in tiff a n d  the 
d e fe n d a n ts  in  the U .S .  T h e  w re c k a g e  o f 
the Cessna  w as also pre s e rve d  a n d  w a s 
s u b s e q u e n tly  b o x e d  a n d  s h ip p e d  to  
A la b a m a  fo r use in  the  trial (h a d  the 
cases n o t s e ttle d ).

T h e  cases w e re  u ltim a te ly  listed fo r 
h e a n n g  b e fo re  an A la b a m a  j u r y  in  A p r il  
1 9 9 5 . In the  p re c e d in g  tw o  years d e p o 
sitio n s  w e re  tak e n  n o t o n ly  in the  U .S .  
b u t also fr o m  all re le va n t p e rs o n s , d o c 
to r s  a n d  e x p e r ts  in  A u s t r a lia . It w a s  a

2 2  plaintiff • April 2001

mailto:tgoudkamp@stlf.com.au


aircraft product liability case

m a m m o th  u n d e r ta k in g  w ith  a b e v y  o f 
U .S .  la w ye rs  re p re se n tin g  b o th  the p la in 
tiffs a n d  th e  d e fe n d a n ts , s ta y in g  in  
S y d n e y  fo r o v e r a m o n th  to take d e p o s i
tion s o n  lia b ility  a n d  d a m a g es. T h e  d e p 
o sitio ns w e re  ta k e n  in the co nfere nce  
ro o m s  o f  a m a jo r  S y d n e y  la w  firm  a n d  all 
e vide nc e  w a s c a p tu re d  o n  v id e o .

T h e  p r e s id in g  J u d g e , J u d g e  
M c D e r m o t t  o f  M o b ile  C o u n t y  C o u r t , 
insisted o n  b e in g  k e p t in to r m e d  o f  p r o 
ceedings a n d  progress a n d  he w a s n o t 
in fr e q u e n tly  c o n ta cte d  at a ro u n d  3 .0 0 a m  
(S y d n e y  tim e ) fo r u p d a te s  a n d  ru lin g s . 
T h e  d iffic u lt tim e  differences m a d e  for 
e x h a u s tin g  w o r k .

It w a s d e te rm in e d  tha t the la w  in 
re la tio n  to lia b ility  a n d  dam ages to  be 
a p p lie d  in  A la b a m a  w o u ld  be the la w  in  
N e w  S o u th  W a le s. T h is  re q u ire d  a p r e 
l im in a r y  h e a r in g  b e fo re  J u d g e  
M c D e r m o t t  in  A la b a m a  to educate h im  
in  N e w  S o u th  W a le s  law . F o r m e r  
S u p re m e  C o u r t  J u d g e , A n d r e w  R o g e rs , 
w a s e ngage d as the C o m m o n  L a w  e x p e rt 
fo r  th e  d e fe n d a n ts  w h ils t  A n d r e w  
M o r r is o n , S e n io r C o u n s e l gave e vide nc e  
o n  b e h a lf o f  the p la in tiffs  in a h e a rin g  in 
A la b a m a  in  J u ly , 1 9 9 4 .

A f te r  the  cases h a d  be e n  listed for 
h e a r in g  th e  d e fe n d a n ts ’ a tto rn e y s  
a p p ro a c h e d  m e  to arra nge  a m e d ia tio n  
b e fo re  a retired J u d g e  in L o s  A n g e le s  in 
J a n u a r y , 1 9 9 5 . T h e  d e fe n d a n ts  p a id  the 
associated e xpen ses o f  s etting u p  the 
m e d ia tio n  in c lu d in g  the tra v e llin g  a n d  
a c c o m m o d a tio n  e xpen ses o f  the p la in 
tiffs a n d  th e ir la w ye rs.

A f te r  tw o  d a ys o f  tense n e g o tia tio n s , 
d u r in g  m o s t o f  w h ic h  n e ith e r side w as 
p re p a re d  to  b u d g e , the cases fin a lly  set
tled fo r s ign ific a n t s u m s . H a d  the cases 
n o t se ttle d , the trial w o u l d  have ta k e n  
a p p r o x im a te ly  s ix to  e ight w e e k s  a n d  
w o u ld  h ave  been fra u g h t w ith  risks fo r 
the p la in tiffs. T h e  local ju r y  m a y  h ave  
h a d  d iffic u lty  in  a w a rd in g  dam ages to 
fo reign p la in tiffs  against M o b ile s  m a jo r 
e m p lo y e r. H a d  the c la im s  failed the 
fin an cia l losses suffere d b y  the  p la in tiffs ’ 
la w y e rs , b o th  here a n d  in  the U . S . ,  
w o u ld  h ave be e n  im m e n s e .

T h e  total d is b u rs e m e n ts  alon e  car
ried b y  the p la in tiffs ’ la w ye rs  in  the U .S .  
a n d  lo c a lly e xce e d e d  $ 6 0 0 ,0 0 0 .0 0 . H a d  
the cases b e e n  fo u g h t to  the  b itte r e n d , 
the d is b u rs e m e n ts  w o u l d  h ave  at least 
d o u b le d .

D a m a g e s
T h e  p la in tiffs  s o u g h t c o m p e n s a to ry  

a n d  p u n itiv e  d a m a g es. I d is c o ve re d  that 
a w a rd s  o f  p u n itiv e  da m a ges in  the U .S .  
are the  e x c e p tio n  ra th e r th a n  the ru le , 
de spite  w h a t w e  read in  the  p ap e rs.

J u r i s d i c t i o n
A la b a m a  is a L e x  L o c i S ta te , thu s the 

la w  o f  N S W  w o u l d  have a p p lie d  o n  all 
s u b s ta n tive  issues o f  lia b ility  a n d  d a m 
ages w h ils t the law s o f  A la b a m a  a p p lie d  
fo r p ro c e d u re s  a n d  rem e dies.

T i p s  f o r  n e w  p l a y e r s
1 E n s u re  th a t the  rele van t e n g in e  parts

are pre s e rve d  a n d  th a t a n y  e x a m in a 

tio n  o f  the  parts o n  b e h a lf o f  a 
d e fe n d a n t is closely m o n ito r e d  to 
ensure  the parts are n o t ta m p e re d  
w ith  o r  lost.

2 E n g a g e  e x p e r ie n c e d  a n d  c o m p e 
te n t tria l la w y e rs  in  the U . S .  as 
s o o n  as p o s s ib le  to  e n su re  c o m p li
a n ce  w i th  the  tim e  lim ita tio n  p e r i
o d s . D o n ’t assum e  th a t th e  sam e 
lim it a t io n  p e rio d s  a p p ly  in  th e  
U . S .  as th e y  d o  h e r e . A ls o  y o u  
n e e d  tria l la w y e rs  w h o  c a n  d r o p  
e v e r y t h in g  to  m e e t the  in e v ita b le  
m o t io n s  to  s trik e .

3 E s ta b lis h  the  b a n k in g  fa c ility to be 
able  to  b a n k r o ll the cost o f e x p e r ts ’ 
re p o rts  a n d  the in e v ita b le  la b o rio u s  
d e p o s itio n s . A  fa v o u rite  tactic o f  
d e fe n d a n ts  a n d  th e ir  a tto rn e y s  in  
th e  U .S .  is to  tr y  a n d  b le e d  the  
p la in t iff  d ry.

4  A v o i d  s h o w in g  the o th e r side a n y  
w e a k n e s s  o f  re s o lve . D e fe n d a n ts ’ 
a tto r n e y s  in  th e  U . S .  are a n  
e x tr e m e ly  to u g h  b re e d .

5 W a r n  y o u r  e xp e rts  th a t the cro ss- 
e x a m in a tio n  at the d e p o s itio n  h e a r 
in g s  are lik e ly  to be r o u g h . U .S .  
d e fe n d a n t s ’ a tto r n e y s  th r iv e  o n  
a tta c k s  o n  c r e d ib ility  ( h o w  m u c h  
m o n e y  h a ve  y o u  m a d e  te s tify in g  fo r 
p la in tiffs  th is ye a r D r . Yeo?)

6 D o n ’t be fo o le d  in to  th in k in g  th a t 
U . S .  ]u ro rs  are s y m p a th e tic  a n d  th e  
a w a r d in g  o f  p u n itiv e  da m a ges is 
in e v ita b le . Ju rie s  ca n be to u g h  a n d  
m e a n  a n d  p u n itiv e  da m a g e s  are re l
a tiv e ly  e x c e p tio n a l □
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