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I n 1 9 9 4  the  H i g h  C o u r t  ru le d  tha t th e  Commonwealth 
Employees Compensation and Rehabilitation Act 1988 ( C t h )  
w a s in v a lid  to  th e  e x te n t it a c q u ire d  a c o m m o n  la w  right 
to  c la im  d a m a g e s  w i th o u t  p r o v id in g  just te r m s .1 In  
Stephen Paul Smith v ANL Limited2 the H i g h  C o u r t  has 

re vis ite d  the  issue o f  the  a c q u is itio n  o f  c o m m o n  la w  rig h ts  a n d  
a ga in  d e c id e d  th a t, in  s o m e  cases, s uch  a c q u is itio n  is u n c o n ­
s titu tio n a l. T h e  C o u r t  ru le d  th a t sectio n 5 4  o f  the  Seafarers 
Rehabilitation and Compensation Act 1992 ( C t h ) , w h ic h  acts as a 
b a r to  c o m m o n  la w  d a m a g e s , w a s in v a lid  b y  o ffe n d in g  S e c tio n  
5 1  ( x x x i )  o f  the C o n s ti tu tio n . T h e  la w  h a d  th e  effect o f  a c q u ir ­
in g  M r . S m it h ’s p r o p e r ty  o n  o th e r  th a n  just te rm s .

The facts
In  D e c e m b e r  1 9 8 8  it is a lleged that w h ils t in  the course o f 

his e m p lo y m e n t as a m e rc h a n t s e a m a n , M r . S m ith  w a s re q u ire d  
to p e rfo r m  tasks w h ic h  b r o u g h t a b o u t a c la im  in  negligence 
against his e m p lo y e r , th e n  n a m e d  the A u s tr a lia n  N a tio n a l L in e  
L t d  ( “A N L ”).

M r  S m it h , as a m e rc h a n t s e a m a n , w o u ld  s p e n d  m o n th s  at 
a tim e  at sea, w o r k i n g  o n  v a rio u s  vessels. In  e a rly D e c e m b e r 
1 9 8 8  he o b ta in e d  e m p lo y m e n t o n  b o a rd  the  “A u s tr a lia n  
P ro s p e c to r” . A s  the  s h ip  w a s  a p p ro a c h in g  the P o r t o f  S akai in 
J a p a n , M r  S m ith  w a s  r e q u ire d , in  r o llin g  seas a n d  w ith o u t  assis­
ta n c e , to u r g e n tly  rig  a n d  shackle  a h e a vy p ilo t la d d e r. T h e  n e x t 
d a y  he w a s d ire c te d  to  p u ll an electrical g e n e ra to r across the 
d e c k  o f  the s h ip . T h e  g e n e ra to r w e ig h e d  a p p r o x im a te ly  3 0 0  k g .
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financiale x p e r ie n c e

Compensation clients, many of whom will never work again, 

need financial planning to ensure they make the most from their 

compensation money. Unfortunately, few know where to find 

such financial advice - which means their hard-won gains may 

just slip away.

Give your clients some more good advice.

While your clients do not expect you to be a financial planner, 

they will appreciate you referring them to someone reputable, 

such as ipac. They will also appreciate the reduced fees - a ben­

efit they receive due to ipac’s ongoing relationship with APLA.

Working with ipac can bring both you and your clients a range of 

benefits. To find out more about the specific advantages of work­

ing with ipac, call the Corporate Relations Team today on

1 8 0 0  2 6 2  6 1 8

by your side
MB-09/C0 ipac securities limited ABN 30 008 587 595 Licensed Securities Dealer
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c o n f i r m e d  t h e  b r o a d  v ie w  t a k e n  b y  i ts  p r e d e c e s s o r s  t o  t h e  d e f in i t io n  o f  p r o p e r t y ”

A s  a co nse qu en ce  o f  p e rfo r m in g  these d u tie s , M r  S m ith  
suffered serious a n d  e xte n sive  b a c k  in ju rie s , w h ic h  re q u ire d  a 
spin a l fu s io n , a n d  he w as p e rm a n e n tly  in ca p a cita te d  fo r w o r k .

A t  the tim e  o f  the a c c id e n t, M r . S m ith  w a s  e n title d  to  c o m ­
p e n s a tio n  p u rs u a n t to the Seaman’s Compensation Act 1 9 1 1  
( C t h )  ( “the S C A ”) , w h ic h  a llo w e d  c o m p e n s a tio n  p u rs u a n t to  a 
s ta tu to ry  s c h e m e , b u t also p r o v id e d  fo r an in ju re d  sea m an to 
b r in g  a cla im  fo r d a m a g e s .3

O n  2 4  D e c e m b e r 19 9 2  the  S C A  w a s repealed a n d  replaced 
b y  the Seafarers Rehabilitation and Compensation Act 1 9 9 2  ( C t h )  
( “ th e  S R C ”) . T h e  S R C  w a s  s tr ik in g ly  s im ila r  to  the  
Commonwealth Employees Rehabilitation and Compensation Act 
( C t h )  1 9 8 8  ( “ the C E R C A ”). B o th  A c ts  se rve d  to  create a s ta tu ­
to r y  fr a m e w o r k  w h ic h  severely restricted a n in ju re d  w o r k e r  
fro m  b r in g in g  a n y  cla im  in da m a ges against th e ir  e m p lo y e r , 
regardless o f the e xte n t o f  ne glige nce .

O f  p a rtic u la r im p o rta n c e  to  M r . S m ith s  c la im  w a s s 5 4  o f  
the S R C . S 5 4  reads:

Subject to Section 55, a person does not have a right to biing an 
action or other proceedings against his or her employer or an 
employee of the employer in respect of:
(a) An injury sustained by an employee in the course of his or 
her employment, being an injury in which the employer would, 
apart from this subsection, be liable (either vicariously or other­
wise) for damages....
S u c h  p ro v is io n  w as a lm o s t id e n tica l to  s 4 4  o f  the  C E R C A .  
S ectio n 5 4  d id  n o t c o m e  in to  effect u n til 2 3  D e c e m b e r  

1 9 9 3  b y  v irtu e  o f  the Seafarers Rehabilitation and Compensation 
(Transitional Provisions and Consequential Amendment) Act 1 9 9 2  
( C t h )  ( “ the tra n s itio n a l p ro v is io n s ”).

S ectio n 13  o f  tha t A c t  stated:
Despite Section 54 of the (SRC), an employee has the right to 
bring within six months after the commencing day, an action or 
other proceeding against his or her employer, or an employee of 
the employer; in respect of:
(a) an injury sustained before the commencing day by the 
employee in the course of his or her employment, being an injury 
in respect of which the employer would, apart from this subsec­
tion, be liable (whether vicariously or otherwise) for damages...

T h e  practical effect o f  the  a b ove  p ro v is io n  w a s to  a llo w  an 
‘e x te n s io n  o f  tim e ’ w ith in  w h ic h  to  b r in g  a cla im  fo r dam ages 
fo r a fu rth e r s ix m o n th s  after the c o m m e n c e m e n t d a y  (w h ic h  
w a s , fo r the p u rp o s e  o f  s 5 4 , 2 3  J u n e  1 9 9 3 )4

T h e  l i t i g a t i o n  h i s t o r y  - f r o m  w r i t  t o  t h e  H i g h  C o u r t :
M r. S m ith  lo d g e d  a w r it  in N o v e m b e r  1 9 9 4  in  the D is tric t 

C o u r t  o f  W A ,  s u in g  his m a ritim e  e m p lo y e r  fo r breaches ol c o n ­
tract a n d  o f  to rtio u s  a n d  s ta tu to ry  d u tie s  o f care, fo r the in ju ries 
he su s ta in e d  in D e c e m b e r  1 9 8 8 .6 P re d ictab ly, A N L  s o u g h t to 
h ave  the s ta te m e n t o f  c la im  s tru c k  o u t based u p o n , inter alia,7 
the n e w  la w  b a rrin g  a c la im  fo r da m a ges b y  v irtu e  o f  s 5 4.

T h is  a p p lic a tio n  cam e befo re  Ip p  J . ol the S u p re m e  C o u r t  
o f  W e s te rn  A u s tr a lia ,8 as a stated case b y  w a y  o f  p r e lim in a r y  
q u e s tio n s . Ip p  J .  fo u n d  fo r the d e fe n d a n t, r u lin g  th a t s 5 4 w a s 
c o n s titu tio n a lly  v a lid .

T h e  d e c is io n  w a s th e n  a pp e a le d  to  the F u ll  C o u r t  o f  the 
S u p re m e  o f  W e s te rn  A u s tra lia 9. In  a m a jo r ity  d e c is io n  the F u ll  
C o u r t , c o m p r is in g  K e n n e d y  a n d  T e m p le m a n  J J .  ( P id g e o n  J .  
d is s e n tin g ), h e ld  th a t S ectio n 5 4  to g e th e r w ith  S e ctio n  13  o f the 
tra n s itio n a l p ro v is io n s  w a s c o n s titu tio n a lly  v a lid  a n d  d id  n o t 
vio la te  S e c tio n  5 1 ( x x x i )  o f  the C o n s titu tio n .

T h e  m a jo r ity  h e ld  th a t S e ctio n  13  o f  the tra n s itio n a l p r o v i­
sions a n d  s 5 4  o f  S R C  d id  n o t e x tin g u is h  a rig h t o f  a c tio n , ra th e r 
tha t it m o d ifie d  the rig h t b y  v irtu e  o f  e ffe ctively p r o v id in g  a 
s h o rte r lim ita tio n  p r o v is io n . A s  a c o n s e q u e n c e , it d id  n o t b e ar 
the  sam e fu n d a m e n ta l ch aracter o f  a c q u is itio n  as w a s fo u n d  b y  
the  H i g h  C o u r t  in  Georgiadis.10

In  his d is s e n tin g  ju d g e m e n t, P id g e o n  J .  fo u n d  tha t there 
w a s n o  d is tin c tio n  b e tw e e n  M r. S m ith ’s p lig h t a n d  the c ir c u m ­
stances in  Georgiadis:

It (the Act) operated once and for all as a final measure termi­
nating the causes of action concerned and is not a measure of 
prescribing the time in which proceedings were to be com­
menced. ..the effect of the transitional Act is merely to postpone 
the extinguishment of the right to bring the action and in that 
sense, to postpone the acquisition. There has nevertheless still 
been an acquisition. "
M r. S m ith  a pp e a led  the d e c is io n  a n d  o n  29  O c to b e r , 1 9 9 9
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special leave w a s  g ra n te d  fo r the A p p lic a n t  to a pp e a l to  the 
H ig h  C o u r t  o n  the c o n s titu tio n a l issue as to  w h e th e r  s 5 4  o f  the 
S R C  in  th is  instance w as v a lid .

T h e  H i g h  C o u r t  d e c i s i o n
T h e  H i g h  C o u r t  a ppe a l w as a rg u e d  o n  2 2  a n d  2 3  M a y ,

2 0 0 0 . It w a s  a rg u e d  o n  b e h a lf o f  A N L  a n d  the C o m m o n w e a lt h 12 
tha t th e  p re s e n t case w a s m a te n a lly  d iffe re n t fro m  Georgiadis in  
tha t the  tra n s itio n a l p ro v is io n s  p r o v id e d  a q u a lifie d  rig h t to 
re m o v a l a n d  th a t the legislation d id  n o t a cqu ire  a rig h t o f  a c tio n  
b u t ra th e r “ d im in is h e d  its va lu e  b y  r e q u irin g  th a t it be e x e r­
c ise d, i f  it w o u l d  be exercised at a ll, w i th in  s ix  m o n th s .” 13

O n  1 6  N o v e m b e r , 2 0 0 0  the H i g h  C o u r t  h a n d e d  d o w n  a 
m a jo r ity  d e c is io n  in  w h ic h  it a llo w e d  the a ppe a l a n d  fo u n d  tha t 
s 5 4  o f  th e  S R C  A c t  w a s in v a lid  in  its a p p lic a tio n  to  the  causes 
o f  a c tio n  p le a d e d  b y  the  P la in tiff.

G le e s o n  C J  d id  n o t co n s id e r the effect o f  the  A c t  to  be 
m a te ria lly  d iffe re n t to  tha t co n s id e re d  in  Georgiadis. 14 T h e  o n ly  
o th e r q u e s tio n  w a s w h e th e r  the s ix -m o n th  p e rio d  satisfied the 
r e q u ire m e n t fo r  ju s t te r m s .1,5 T h e  C h ie f  Ju s tic e  fo u n d  th a t it h a d  
n o t b e e n  s h o w n  tha t w h a t w a s g ain e d b y  the  a p p e lla n t w as fu ll 
c o m p e n s a tio n  fo r w h a t w a s lo st, e ve n  ta k in g  the  s ix m o n th  
p e rio d  in to  a c c o u n t.16

Ju s tic e s  G a u d r o n  a n d  G u m m o w  h e ld :
It is to stretch beyond its legal endurance the concept of ‘just 
terms’ to have regard to what, in general, would have been the 
position of employees if Section 54 had not been enacted and to 
treat Section 13 as a true attempt to provide a fair and just 
standard of compensating employees or rehabilitating their for­
mer position.. .The period of grace specified in s 13 was too 
short and its operation from one employee to the next too capri­
cious to meet the constitutional requirement of just terms.'7 
T h e i r  H o n o u r s  w e n t o n  to  say, “ the 1 9 9 2  legislation p r o ­

v id e s  n o th in g  w h ic h  can fa irly be d e sc rib e d  as c o m p e n s a tio n  
w ith  respect to  the choses in  a ction w h ic h  h a d  a ccru e d  befo re  
the  n e w  sche m e  c o m m e n c e d  a n d  the  substance o r  re a lity o f 
p ro p r ie to r s h ip  in  th a t w h ic h  w as a c q u ir e d .” 18 

K i r b y  J .  isolated the issues as fo llo w s :
1. Were the appellants choses in action against the respondent 

‘property’ within the meaning of [Section 51(xxxi) of the 
Constitution]?

2. If so, has such ‘property’ been ‘acquired’ within the meaning of 
that paragraph?

3. If ‘property’ has been ‘acquired’ is the impugned legislation 
properly characterised as being ‘with respect to the acquisition 
of property’ within the paragraph?

4. If so, did the impugned legislation provide for the ‘acquisition’ of 
‘property’ othemise than on just terms’ as compliance with 
Section 51 (xxxi) of the Constitution obliges?'9
K i r b y  J .  fo u n d  th a t the a p p e lla n t w a s successful in  a n s w e r­

in g  each o f  the a b o v e  q u e stio n s  in the  a ffirm a tiv e .
C a llin a n  J .  c o m p a re d  the substance o f  the  A p p e lla n ts  rig h t 

b e fo re  a n d  a fter the e n a c tm e n t cam e in to  p o w e r. A c c o r d in g ly , 
C a llin a n  J  h e ld  “ the defect here is tha t the le gisla tion m a k e s  n o  
p r o v is io n  fo r ju s t te rm s , tha t is to say the p a y m e n t a n d  assess­
m e n t o f  c o m p e n s a tio n  in  an a p p ro p ria te  w a y , the p r o p e r  basis 
fo r the  c a lc u la tio n  w h ic h  m a y  itself be a m a tte r u p o n  w h ic h

m in d s  m ig h t w e ll d iffe r .”20
T h e  d is s e n tin g  ju d g m e n t  o f  H a y n e  J . ,  ( w i t h  w h o m  

M c H u g h  J .  agreed ) w a s based u p o n  a v ie w  th a t “ there is n o t 
tha t legal o r  practica l c o m p u ls io n  w h ic h  is necessary to a m o u n t 
to ‘a c q u is itio n ’ o f  the p r o p e rty .”21

T h e  H i g h  C o u r t  fo u n d , th e re fo re , that the C o m m o n w e a lt h  
h a d  enacted a la w  fo r the a c q u is itio n  o f  p r o p e rty  w h ic h  h a d  the 
effect o f  a c q u irin g  a p ro p r ie ta r y  r ig h t, n a m e ly  M r . S m ith s  c o m ­
m o n  la w  chose in  a c tio n , w i th o u t  p r o v id in g  ju s t te rm s . O n  16  
N o v e m b e r  2 0 0 0 , after 6 years o f  litig a tio n  o n  p r e lim in a r y  
issues, M r . S m ith  fin a lly  w o n  b a c k  his rig h t to p u rs u e  h is c o m ­
m o n  la w  c la im . The West Australian n e w s p a p e r c o m p a r e d  the 
seam an s stru g g le , a n d  his reliance o n  s 5 1 ( x x x i )  o f  the 
C o n s titu tio n , to  th a t o f  the  fa m ily  d e pic te d  in  the  A u s tr a lia n  
m o v ie  “T h e  C a s tle ” .

W i d e r  r a m i f i c a t i o n s  a n d  
c o n s e q u e n c e s  o f  t h e  d e c i s i o n

O t h e r  th a n  the  c o n s id e ra b le  pe rso na l c o n se qu en ce s fo r  M r . 
S m ith  a n d  o th e r seam en w h o s e  rig h ts w ere s im ila rly  a b ro g a te d , 
w h a t are the w id e r  co nse qu en ce s o f  the H ig h  C o u r t s  decision?

I . S e c t i o n  5 1 ( x x x i )  -  “ p r o p e r t y ”
T h e  H ig h  C o u r t s  d e c is io n  c o n firm e d  the b ro a d  v ie w  ta k e n  

b y  its predecessors to the d e fin itio n  o f p r o p e rty  in  section 
5 1 ( x x x i ) .  T h is  is rea ssu rin g fo r those c o n c e rn e d  w ith  th e  u tility  ^
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o f  that p la c itu m  as a b ra k e  o n  e xe c u tive  p o w e r  as exercised 
th r o u g h  p a rlia m e n ta r y  la w m a k in g .

In  p a rtic u la r, it re a ffirm e d  s u ch  a role fo r th is c o n s titu tio n ­
al p r o v is io n  in  p ro te c tin g  in d iv id u a l w o r k e r s  w h o s e  e m p lo y ­
m e n t is g o v e rn e d  b y  Fe d e ra l le g isla tio n , o r  at least in  p ro te c tin g  
th e ir rig h ts  to  d a m a g es if  in ju r e d  in  such  e m p lo y m e n t (w h e th e r  
o r  n o t e m p lo y e e s  o f  the C o m m o n w e a lt h )  w h ic h  h a d  b e e n  ear­
lier a rtic u la te d  in  Georgiadis, a n d  a ffirm e d  a n d  e x te n d e d  in  
Mewett, Rock a n d  Brandon.

2 . S t a t u t o r y  s c h e m e s  -  j u s t  t e r m s ?
T h e  s ta tu to r y  schem e th a t rep la ce d  a se a m a n s  rig h t to 

c la im  d a m a g e s , u n d e r  c o n s id e ra tio n  in  Smith, w a s  n o t , at least 
b y  c o m p a ris o n  w ith  v a rio u s  state s ta tu to ry  s c h e m e s , a n  u n g e n ­
ero us o n e . M o r e o v e r , as G le e s o n  C J  o b s e r v e d , it d id  preserve fo r 
a s h o rt tim e  a rig h t to  c la im  da m a ges.

H o w e v e r , e ve n  these b e n e fits , it w a s h e ld , d id  n o t a m o u n t 
to  “ju s t te rm s ” . A s  D i x o n  J  h a d  o b s e rve d  in Nelungaloo v 
Commonwealth ( 1 9 4 8 )  7 5  C L R  4 9 5  at 5 7 1 ,  “ju s t te rm s ” w o u ld  
re q uire  the  e x p r o p r ia tin g  a u th o r ity ” to  place in  the  h a n d s  o f  the 
o w n e r  e x p r o p r ia te d , the full m o n e y  e q u iv a le n t o f  the  th in g  o f 
w h ic h  he [o r she] has been d e p r iv e d ...i t  c a n n o t be less th a n  the 
m o n e y  v a lu e  to  w h ic h  he [o r she] m ig h t h ave  c o n v e rte d  his [o r 
h er] p r o p e r ty  h a d  the la w  n o t d e p r iv e d  h im  [o r h er] o f  i t .”

T h is  lin e  o f  a u th o rity , re a ffirm e d  in  Smith, im p lic itly  c o n ­
d e m n s  e v e ry  state a n d  te rr ito r y  c o m p e n s a tio n  sche m e  w h ic h  
has replaced c o m m o n  la w  d a m a g es w ith  b e n e fits  th a t are less

th a n  those d a m a g e s , as “ u n ju s t” .
T h a t  such  u n ju s t a rra n g e m e n ts  can be im p le m e n te d  w ith  

im p u n it y  p o in ts  to  th e  necessity fo r state Bills o f  R ig h ts  
(n o tw ith s ta n d in g  recen t s e lf-s e rvin g  p o litical d is p a ra g e m e n t) 
w h ic h  e n s h rin e  s uch  p rin c ip le s  as p r o h ib itio n  o f  state a c q u is i­
tio n  o f  p ro p e rty , o th e r  th a n  o n  ju s t term s.

C le a rly , the  states a n d  territories sta n d  c o n d e m n e d  fo r 
a c q u irin g  the p r o p e r ty  o f  its citize n s  fo r less th a n  its fu ll v a lu e ; 
less th a n  justne ss w o u l d  re q u ire .

3 . T h e  F e d e r a l  J u d i c i a l  P o w e r
T h is  im p lic it c o n d e m n a tio n  o f  the  states is n o t  w ith o u t  

s om e  practical s ign ific an ce .
In  a p a p e r d e live re d  at the 2 0 0 0  A P L A  C o n fe r e n c e ,22 o n e  o f  

the p rese nt a u th o rs  a rg u e d  th a t, o n  the basis o f  the  d e c is io n  in  
Kable v DPP (NSW) ( 1 9 9 5 )  18 9  C L R  5 1 , a n y  state c o u r t in v e s t­
ed w ith  F e d e ra l ju ris d ic tio n  m a y  n o t exercise a n y  state p o w e r  
o r  fu n c t io n  r e p u g n a n t t o , o r  in c o m p a tib le  w i t h ,  the  
C o n s ti tu tio n a lly - p r o t e c te d  ju d ic ia l p o w e r  o f  the  
C o m m o n w e a lt h . T h e  test o f re p u g n a n c e  o r in c o m p a tib ility  
p o site d  b y  M c H u g h  J  (at 1 2 4 )  w as the p e rc e p tio n  o f  reasonable 
pe rs o n s  that the C o u r t  in exercisin g the state p o w e r  w a s  a p a rty  
to , a n d  respo nsible  fo r, the im p le m e n ta tio n  o f  a p o litic a l d e c i­
s io n  b y  the state e x e c u tiv e  g o v e rn m e n t a n d  w as th u s  a n in s tr u ­
m e n t o f e xe c u tive  g o v e rn m e n t policy.

It fo llo w s  th a t th e  im p le m e n ta tio n  o f an “ u n ju s t ” la w  ie. 
w h e re  ju s t  c o m p e n s a tio n  is n o t m a d e  fo r e x p r o p r i a t io n  o f  a
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citizens property, for political purposes (for to enhance the 
profit potential of one section of society at the expense of 
injured workers, especially where such political favour is 
based upon spurious or ill-founded bases, is manifestly polit­
ical) is similarly repugnant or incompatible. Any state court 
vested with Federal Jurisdiction should not be a party to such 
a blatant instrument of executive government policy.

This argument gains strength from the decision in Smith as 
it reaffirms both the acquisition of property involved in the abo­
lition (or further restriction) of common law rights, and the 
unjust nature of the “compensatory” statutory scheme, with or 
without a limited period to issue claims.

The state Courts’ directed role in this political attack on the 
less empowered in society impairs “public confidence in the 
impartial administration of the judicial function of the court” 
(per McHugh J at 124).

The point remains to be argued.

4. International treaties
One other possibility raised in the earlier paper referred to 

above, was the use of international treaties, in particular, the 
International Covenant on Civil and Political Rights, adopted into 
Commonwealth law as the Second Schedule to the Human 
Rights and Equal Opportunity Act 1986 (Cth), to argue that the 
state laws abolishing common law negligence claims for work­
place injury were in conflict with that Commonwealth law, and 
to the extent of such inconsistency, invalid as in breach of s. 109 
of the Constitution.

Attention was directed primarily to Article 14 of the ICCPR 
which entitles a person in “a suit at law...to a fair and public 
hearing by a competent, independent and impartial tribunal”. 
Interpretation by the European Court of Human Rights of an 
equivalent provision of the European Covenant on Human 
Rights has determined that this provision guarantees a UK citi­
zen the right to bring a claim for damages in negligence, sub­
ject to reasonable and legitimate limitations.23

Applying such an argument to Article 14 of the ICCPR with 
respect to a common law negligence claim for an industrial 
accident in Australia, one could expect to be met with the argu­
ment that the provision of a statutory scheme and a reasonable 
period for the bringing of such an action was a reasonable and 
legitimate limitation on the untrammeled right to bring a claim. 
The finding in Smith that the unilateral expropriation of a citi­
zens property by the state occurred on other than just terms, 
suggests such an argument is unlikely to succeed.

Furthermore, the inclination of the High Court to safeguard 
the liberty and property of Australian citizens, as exemplified by 
the maintenance of the broad definition of property articulated by 
the majority in Smith augurs well for a future invitation to the 
Court to find inconsistency between a state law acquinng proper­
ty other than on just terms, and the guarantee in Commonwealth 
law to have ones rights to damages determined by a Court.

Conclusion
The best thing about this case is that it demonstrates the 

value of persistence through the system, as difficult and drawn 
out as it might sometimes prove to be. If the will is strong and the

cause is just, justice can ultimately be achieved. The High Courts 
judgment in this case is “going straight to the pool room!”24 CS
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