of negligence. The driver had exer-
cised reasonable care.

“Few occurrences in human affairs,
in retrospect, can be said to have been,
in absolute terms, inevitable. Different
conduct on the part of those involved in
them almost always would have pro-
duced a different result. But the possi-
bility of a different result is not the issue
and does not represent the proper test
for negligence. That test remains
whether the plaintiff has proved that
the defendant, who owed a duty of
care, has not acted in accordance with
reasonable care.” O

Footnotes:

W

Landmark Cerebral Palsy Judgment
Simpson v Diamond & Anor [200 1]

NSWSC g25 (s November 2001)

healy J has awarded the plaintiff, a 22-year-old woman severely
disabled by athetoid cerebral palsy since birth, almost $13 mil-
lion in damages.

Dr Diamond, the mothers obstetrician, admitted liability on the eve of the
trial and unsuccessfully pursued a cross-claim against St Margarets Private
Hospital.

The trial proceeded over 65 days and involved a full hearing of the obstet-
ric issues. On the damages case the plaintiffs life expectancy was a crucial
issue, which developed into a battle between the clinicians and the statisti-

See [1999] NSW CA 341 at [13].
[2001 HCA 48 at [8],
[1999] NSW CA 341 at [17] citing

Stewart v Cornell (1984) 2 MVR 147 at

151,

[1999] NSW CA 341 at [18],
Ibid at [16].

Ibid at [14],

[2001] HCA 48 at [13],

cians.

His Honour found from his overall assessment of the clinical material in
relation to the “statistical starting point” that the plaintiffs probable span of

remaining years was a further 51 years from age 22.

Bruce Monteith isa Senior Lawyer atTurtons. phone 02 9229 2922
email bruce.monteith@turtons.com
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