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Introduction

For this special tort reform
overview edition of plaintiff, | have been
asked to provide a political and legisla-
tive update on recent developments in
medical liability.

There are too many to address fully
in the space available. So I will limit my
detailed comments to the standard of
care and informed consent; and briefly

touch on emergency care, open disclo-
sure, apologies and expert evidence.

| have deliberately excluded refer-
ence to some matters of lesser impor-
tance to the rights of the plaintiff, such
as pre-litigation procedures. Limitation
periods are of general application and
not limited to medical liability,
therefore | will leave that topic to other
commentators.
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LastYear

In October 2001, New South Wales
was the only jurisdiction to have dealt in
any substantial way with medical liabili-
ty. Most of what we then saw in the
Health Care Liability Act was not tort
reform at all. It was simply the amend-
ment of the law relating to the award of
damages, no matter how meritorious the
claim, so as to abolish or reduce the level
of compensation awarded to the victim.

This is exemplified by cases such as
the much publicised Simpson v Diamond
decision (currently on appeal) which
would have been quantified at 27% less
under the then recent Ilegislative
changes.1

Tort Reform
We now have the luxury of at least

four references to assist our understand-

ing of this topic:

e The Review of the Law of Negligence,
chaired by Justice lpp - first report
(now subsumed into the second
report below);

e The Review of the Law of Negligence,
chaired by Justice Ipp - second
report;

e The AHMAC Legal Process Reform
Group Report, chaired by Professor
Marcia Neave of the Victorian Law
Reform Commission;

e The NSW Civil Liability Amendment
(Personal Responsibility) Bill
Consultation Draft Position Paper
(with the accompanying consulta-
tion draft of the Bill, now replaced
by the Bill as tabled in the NSW
Lower House).

Standard of Care

The Civil Liability Amendment
(Personal Responsibility) Bill 2002 (NSW)
is the first statutory example. It will
amend the test for the professional neg-
ligence standard of care. Sub-section
50(2) is somewhat colloquially phrased
as follows:

‘However, peer professional opinion
cannot be relied upon for the purposes
of this section if the court considers that
the opinion is irrational.’

I would draw your attention to the

six key elements of section 40:
1. Practicing a profession
2. Widely accepted (can be more than
one and need not be universally
accepted)
In Australia
Peer professional opinion
Unless irrational
Competent professional practice.
The NSW position paper5suggested
that this section will not embody a
return to Bolam, as it requires a widely
held belief, not just a body of responsi-
ble opinion. And there is the added
gloss of the irrational test, based on the
English Court of Appeal decision Hucks
v ColeP

Some light is shed on the ‘irrational’
test by the relevant recommendations
in the Ipp Report as follows:5

‘The proviso relating to “irrational
treatment” needs further elaboration.
Under the recommended rule, it is for
the court to decide whether treatment is
irrational. It would be rare indeed to
identify instances of treatment that is
both irrational and in accordance with
an opinion widely held by a significant
number of respected practitioners in the
field. Such a rare instance is the finding
of the court in Hucks v Cole [1993] 4
Med. L.R. 393...
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Recommendation 3

The test for determining the stan-
dard of care in cases in which a medical
practitioner is alleged to have been neg-
ligent in providing treatment to a patient
should be:

A medical practitioner is not negli-
gent if the treatment provided was in
accordance with an opinion widely held
by a significant number of respected
practitioners in the field, unless the
court considers that the opinion was
irrational.

Recommendation 4

In cases involving an allegation of
negligence on the part of a person hold-
ing himself or herself out as possessing a
particular skill, the standard of reason-
able care should be determined by refer-
ence to:

a) What could reasonably be expected
of a person professing that skill.

b) The relevant circumstances at the
date of the alleged negligence and
not a later date.’

So what are the differences between
the Ipp model and the NSW Bill? They
appear to be the:
< Limitation to medical practitioners,

as opposed to professionals;

e Use of the word ‘respected’, as a
qualification to practitioners;

e Lack of the qualification ‘compe-
tent’, but which may be similar in
effect to respected practitioners;

= Absence of the peer test.

I should mention that Ipp
Recommendation 4 is intended as a
restatement of the basic rule about the
standard of care, so as to reduce misun-
derstanding and unnecessary fear and
anxiety.6 But the restatement may
impose a gloss, ‘professing that skill’ to
the extent that it requires consideration
of what holding out might constitute.

Of course, there are issues arising
from the Ipp Reports recommendations
in Chapter 7 regarding foreseeability,
standard of care, causation and remote-
ness of damage that are not limited to
medical liability, but may have applica-
tion in that context.

I would also encourage you to con-
sider the possible application of the rec-
ommendations of the Ipp Report deal-
ing with the standard of care7, the onus
of prooP, contributory negligence9 and
assumption of risk10

We can quickly deal with the
AHMAC paper. It simply concludes:

‘Reform template for standard of
care issues:

The AHMAC Legal Process Reform
Group does not recommend any change
to the present law under which it is for
the court to determine on all the evi-
dence before it, what the standard of
care is and whether the standard was
breached.

In cases where negligent treatment
and diagnosis is alleged, the views of rel-
evant experts will be influential or even
decisive, depending upon the facts of

the case, but are not legally conclusive.’L |
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Duty to Warn of Risk - The Law

The NSW Bill deals by way of exclu-
sion with the lest for the professional
negligence duty to warn in section 5P:

‘5 P This Division does not apply to
liability arising in connection with the
giving of (or failure to give) a warning,
advice or other information in respect of
the risk of death of or injury to a person
associated with the provision by a pro-
fessional of a professional service.’

But there is more to the Bills
treatment of failure to warn cases
than the simple exclusion provided
by Section 5P. Not under the heading
of Professional Negligence, but else-
where in the Bill. Division 4 is head-
ed ‘Assumption of Risk’ and deals
with such cases in terms not limited
to professional negligence, in Sections
5F - 5L

Essentially, those sections develop
the concept of an obvious risk, and
deem that injured persons be presumed
aware of such obvious risks. Obvious
risks are said to be matters patent or of
common knowledge, even if of low
probability.

The test created is essentially an
objective one, with obviousness being
assessed by reference to the reasonable
person.

Section 5G firmly places the onus of
proof upon the plaintiff, to show lack of
awareness of the type or kind of obvious
risk. Not all risks are affected by this
section, only the obvious ones.

Section 5H states that there is no
proactive duty to warn of an obvious
risk. But see the exception of section
5H(2)(a) in terms of reactive duty.

Interestingly,  sub-section (2)c
excludes from section 5H (but not from
sections 5F and 5G) circumstances
where the:

‘... defendant is a professional, and
the risk is a risk of the death of or per-
sonal injury to the plaintiff from the pro-
vision of a professional service by the
defendant.’

Finally we come to section 51,
which deals with inherent risk. A person
cannot be liable in negligence (but per-
haps under contract?) for harm suffered

PLAINTIFF ISSUE 54 « DECEMBER 2002

as a result of materialisation of an inher-
ent risk. However, an inherent risk is
said to be something that cannot be
avoided by the exercise of reasonable
care and skill. And the protection here
does not extend to liability in connec-
tion with duty to warn of a risk.

Justice Ipp5 panel, however, has taken
a more detailed approach, recommending

a codification of the law concerning the
nature and extent of a warning. The rel-
evant recommendations are:

‘Recommendation 5

The professionals duties to inform
should be legislatively stated in certain
respects, but only in relation to medical
practitioners.

Recommendation 6

The medical practitioners duties to
inform should be expressed as duties to
take reasonable care.

Recommendation 7
The legislative statement referred to

in Recommendation 5 should embody

the following principles:

(@) There are two types of duties to
inform, a proactive duty and a reac-
tive duty.

(b) The proactive duty to inform
requires the medical practitioner to
take reasonable care to give the

(d) A medical

©

(©

patient such information as the rea-
sonable person in the patient’s posi-
tion would, in the circumstances,
want to be given before making a
decision whether or not to undergo
treatment.

The information referred to in para-
graph (b) should be determined by
reference to the time at which the

relevant decision was made by the
patient and not a later time.
practitioner does not
breach the proactive duty to inform
by reason only of a failure to give
the patient information about a risk
or other matter that would, in the
circumstances, have been obvious to a
reasonable person in the position of the
patient, unless warning of the risk is
required by statute.

Obvious risks include risks that are
patent or matters of common knowl-
edge; and a risk may be obvious even
though it is of low probability.

The reactive duty to inform requires
the medical practitioner to take rea-
sonable care to give the patient such
information as the medical practi-
tioner knows or ought to know the
patient wants to be given before
making the decision whether or not
to undergo the treatment.” [my
emphasis]

You will note the move towards an



objective test in 7(d), at least in the con-
text of what should have been obvious to
a reasonable patient. In the practical
application of this test, much may depend
on the courts’ interpretation of obvious
risks in the context of 7(e). See also the
slightly broadened reactive duty in 7(f).
Finally, look at the
AHMAC report, which again does not
law but

we need to

recommend change to the
rather some practical steps:
‘It is unlikely that this practical
problem can be remedied appropriately
by any modification to the common law.
Of much greater significance will be
continuing medical education to help
better with
patients, and greater focus on communi-
cation in the primary training of doctors

doctors communicate

and other health care professionals. The
NHMRC general guidelines for medical
practitioners on providing information
to patients may also assist doctors to put
this duty into practice .... If an accept-
able process could be developed with
the support of both consumers and doc-
tors, the fact that a doctor has followed
this process could be a defence in a fail-
Doctors and con-
sumers should work together to develop

ure to warn case.
such a process.’2

Duty to Warn of Risk - Objective
or Subjective Test

This issue was one of three flagged
in the initial Ipp Report.1

The question was framed as one of
whether an objective or subjective test
should be applied to determine whether
the patient would have decided to
undergo the treatment if the relevant
duty to inform had been performed.

Australian law currently adopts the
subjective approach, seeking to deter-
mine what the plaintiff would have done
rather than considering what a reason-
able person in the plaintiffs position
would have done.

The panel concluded¥ that the
arguments against the objective test are
much stronger than those in its favour,
and that Australian law is right to adopt
the subjective test.

But the panel went on to make a

rather unusual recommendation:

‘On the other hand, the Panel is also
of the view that the question of what the
plaintiff would have done if the defen-
dant had not been negligent should be
decided on the basis of the circum-
stances of the case and without regard to
the plaintiffs own testimony about what
they would have done. The enormous
difficulty of counteracting hindsight bias
in this context undermines the value of
such testimony. In practice, the judges
view of the plaintiffs credibility is likely
to be determinative, regardless of rele-
As a
result, such decisions tend to be very

vant circumstantial evidence.
difficult to challenge successfully on
appeal. We therefore recommend that in
determining causation, any statement by
the plaintiff about what they would have
done if the negligence had not occurred
should be inadmissible.” [my emphasis]

“We are still a long
way away from
seeing a settled
position in each
jurisdiction ...”

It seems strange to have a subjective
test that nevertheless does not hear from
the plaintiff, but rather (presumably)
takes into account in an objective fash-
ion evidence or submissions about what
a reasonable plaintiff might do.

But in the NSW Bill we see as a
result of that recommendation section
5D (3)(b):

‘...any statement made by the per-
son after suffering the harm about what
he or she would have done is inadmissi-
ble except to the extent (if any) that the
statement is against his or her interest.’

Emergency Care
This was the third issue flagged in
paragraph 3.85 of the interim report.

‘The standard of care applicable in
circumstances where a medical practi-
tioner or other health-care professional
voluntarily renders aid to injured per-
sons in an emergency.’

The panel took the view that change
to the present law was unnecessary and
undesirable.5 However, such changes
have nevertheless been introduced in
some jurisdictions.l6An extended version
of such protection appears in the current
NSW Bill in Part 8, sections 55-58.

Open Disclosure and Apologies
Part of the NSW Bill provides an
example for the establishment of some
Section 69
provides that an apology made by or on
behalf of a person does not constitute an

protection for apologies.

express or implied admission of fault or
liability, and is not relevant to determi-
nation of fault or liability. Further, evi-
dence of the apology will not be admis-
sible as evidence of the fault or liability.

The AHMAC report addressed this
issue at length, and simply concluded:

‘Reform template for legislation to
support open disclosure:

The AHMAC Legal Process Reform
Group supports the work of the Open
Disclosure project and recommends the
implementation of a balanced package
of “open disclosure” legislation to sup-
port the broader work of that project.
The package should include:
= provision that an apology made as

part of an open disclosure process is

inadmissible in an action for medical
negligence.'T

Expert Evidence

Here the Ipp Report produced a
qualified and mixed comment, howev-
er the conclusion was in favour of a
three-year trial in appropriate jurisdic-
tions of a system of court appointed
experts. After a discussion of perceived
problems and the current position
relating to expert evidence, the panel
concluded it had been unable to pro-
vide a detailed exposition of what such
a system would entail. It, however, dis-
cussed some relevant elements at para-
graphs 3.71-3.81.
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Conclusion

Looking towards the future, do we
have any clear indication of how mat-
ters will progress, within NSW and
elsewhere?

The AMA issued a media release
responding to the Ipp Report on 2 October
2002 reproduced in part as follows:

‘AMA Vice-President, Dr Trevor
Mudge, said today that the AMA sup-
ports most of the recommendations of
the Review of the Law of Negligence. Dr
Mudge said the Review sets out a more
realistic approach to the standard of care
that can be reasonably expected of com-
petent medical practitioners.

“But without the development of a
national scheme for the long term care
and rehabilitation of the severely dis-
abled, the long-term care costs of the
severely disabled still have the poten-
tial to cripple the medical indemnity
industry. We need to remove the long-
term care costs of the severely disabled

2002, p. 27.

2 Australian Health Ministers Advisory
Council.

The NSW Attorney-General’s
Department’s September 2002 Position
Paper on the Civil Liability (Personal
Responsibility) Bill 2002 (NSW), p. 37.
(1993) 4 Med LR 393.

Ipp Report para 3.19.

from court awards.

“The AMA also has concerns that
the recommendations relating to the 3
revised limitation periods - the timelines
in which people can sue - do not provide
the certainty that insurers require. 4
“Discoverability’ leaves the way
open for an uncertain amount of time to Review of the Law of Negligence para
elapse before the limitation period com- 3.32.
mences, and leaves the way open for 7
argument and litigation to occur over the
date of‘discoverability’,” Dr Mudge said.'
It is not yet possible to say what
will come of the Ipp and AHMAC
reports. Many of the states have begun
their own reforms, and others have
apparently declined to contribute to the

Recommendation 28; para 7.15 - 7.19.
Recommendation 29; para 7.25 - 7.51

Recommendation 30; para 8.6 - 8.13 &
8.20 - 8.27.

Recommendation 32 ;para 8.28 - 8.32.
Chapter 6, judging the standard of care:

Who should determine the standard of
care?

Ipp Report cost. 2 op cit. para 6.49.
We are still a long way away from B para 3.85.
seeing a settled position in each juris- ¥ para 7.40.
diction, let alone a consistent one. B3 B para 7.20 -7.24
B eg. s27 Health Care Liability Act
Footnotes: 200UNSW).
1 Dr M Keaney, United Newsletter, No | of T para4.41

need a pathological expert?

Dr Phillip J BAIRD:

Qualifications:
Medical:

Pathology:

Legal:

QA:

Subjects/
Subspecialisation:

Contact:
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MedicoLegal Consultant to the Pathology Industry.

Expert Witness for Plaintiffs and Defendants for over 15 years.
Director and Senior Pathologist at Baird Pathology for 17 years.
Currently Consulting Pathologist for MDA Laboratories.

Medical Director for Cytyc Australia.

MB, BS. PhD(Syd)

FRCPA, HAC, MASM

Master in Health Law (Syd), Grad Dipl. Health & Medical Law (Melb),
Fellow Australian College Legal Medicine

Prev, NATA Assessor

Pap Smears, Cytology, Tissue biopsies, Histopathology,
Cervical cancer, Cancer viruses, Molecular biology in Pathology.

m: + 61 20418 672 321 e: drbaird@tpg.com.au


mailto:drbaird@tpg.com.au

