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Three-and-a-half centuries
of protecting our children

e suspension of limitation

periods for people under a

disability has been estab-

lished for over three-and-a-

half centuries.1 Provisions

have always existed to protect the right

to commence legal proceedings against

a tortfeasor if the plaintiff is under a dis-

ability.2 In the case of children, the dis-

ability lifts on reaching the age of
majority.

The issue of reduced limitation
periods in childrens medical negligence
claims is of particular concern. While
the medical profession and the insurers
call for the implementation of the
Review of the Law of Negligence
reports recommendations,1some states
are stillconsidering their position.4
This call to reverse a centuries-long tra-
dition of protecting our most vulnera-
ble should not proceed for the follow-
ing significant reasons.

The problem of increasing medical
indemnity premiums is not related to an
increase in medical negligence claims.

Insurers are scaring
many doctors with
claims of litigation vol-
umes which do not
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exist, allowing them to increase premi-
ums and laugh all the way to the bank.

Open disclosure in health care set-
tings is not yet occurring, so a patients
requisite knowledge to commence legal
proceedings is currently not guaranteed.

Children should not lose their
autonomy on something this important
if there is no sound policy reason fur-
thering the public interest.

The possibility for serious harm in a
medical procedure and the life-long
potential impact warrant careful consid-
eration of the implications of reducing
limitation periods.

Medical mistakes have been con-
cealed in years gone by due to fear. The
increased reporting of adverse events in
health care settings today is improving
systems and awareness, and preventing
future incidents. However, we are a
long way from full and frank open dis-
closure. While the reporting of adverse
events may be encouraged within a
health care settings hierarchy, it does
not necessarily lead to full disclosure to
the patient. This means that an incident
may be reported to the hospital admin-
istrator, but the patient themselves may
never know what in fact occurred. Until
this practice is rectified, we cannot
entertain the idea of reduced limitation
periods for childrens claims.

Improved open disclosure, of itself,
may lead to a reduction in protracted

complaints, and the long tail which so
seems to concern the insurers should
dissipate in time.

Making an injured childs rights
contingent on the action of his or her
parent or guardian5 also fails to see
important public policy reasons for
their protection in the past. Why
should someone lose autonomy over
their own body and personal well being
because their parent or guardian fails to
protect legal rights and entitlements on
their behalf, in circumstances where the
child suffers injury due to the fault of a
third party?

Stripping away a childs right to
make their own legal decisions on
reaching adulthood by passing that
responsibility to the parent or guardian,
fails to recognise the parent or
guardians  preoccupation in dealing
with the trauma and the child’s recovery
and rehabilitation. It also ignores the
realities of a parent or guardian’ capaci-
ty to always act in the best interests of
the child.

When a child is negligently injured,
the primary concern of the parent or
guardian of that child should not be the
childs legal position. While it is in the
public interest, and in the interests of
the parties concerned for claims to settle
quickly, there are some compelling rea-
sons why this is not always possible in
childrens claims, nor is it in the best ~
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interests of the child.

When a child is negligently injured
in a medical procedure in a regional
hospital, for example, special factors
arise in having to exercise legal rights
within a short period. If the child
requires ongoing treatment over a num-
ber of years as a result of the incident,
the parent or guardian may have no
other hospital to take the child for treat-
ment other than the one where the inci-
dent occurred. It is difficult to sue a
hospital you have to visit regularly and
where you hope to receive the best pos-
sible care for your child’ rehabilitation.

Furthermore, a childs time to bring
legal action should not be cut short par-
ticularly if one considers their physio-
logical development. For example, an
incident causing paediatric brain injury,
if settled early, may well underestimate
the degree of deficit and the impact
thereof on the injured child. It is no
wonder that insurers are calling for
reduced limitation periods which will

make it cheaper for them when doctors
negligently injure patients.

The longer the period of time that
passes between the incident causing
injury and the courts examination of the
facts, the more uncertain and prejudicial
the process. However, it is the plaintiff
who ultimately must convince the court
that he or she can prove their case.

As open disclosure becomes
entrenched in health care practice and
more focus is placed on maintaining
good records, the medical profession
will gain improved certainty when neg-
ligence is alleged. But ultimately the
health care system needs to assist
patients who are the victims of adverse
events with relevant facts essential to
their understanding of the incident.
The focus should be on injury preven-
tion and openness with the patient. A
quick fix in the form of reduced limita-
tion periods for childrens claims that
will not resolve the concerns of the
medical profession and their long tail

problems must be avoided. We should
fight for our childrens rights and
defend over three-and-a-half centuries
of their protection. B3

Endnotes:
Statute 2 1Jac | C16 (1623) ‘An Act for
Limitation of Actions and for Avoiding of
Suits in Law’

2 Except in Tasmania where the Limitation
Act, section 26 has been in force for 30
years.

3 Review ofthe Law of Negligence,
Commonwealth of Australia, September
2002.

4 New South Wales has implemented an
interpretation of the recommendation,
see Limitation Act 1969, sections 50F and
62D.

5 Review ofthe Law of Negligence,
Commonwealth of Australia, September
2002, recommendation 25.

Think National for
your clients’ peace of mind

National Australia Trustees Limited is a
wholly owned subsidiary of National
Australia Bank Limited which has been in
business for over 10 years.

The team offers a range of trustee services
in every Australian mainland state and
territory, and can be appointed independent
trustee to manage compensatory trusts.

National Australia Trustees Limited is an obvious
choice because of its extensive experience in
and commitment to:

= achieving investment returns within your
clients' agreed risk tolerance;

e ensuring a dedicated Client Relationship
Manager is available to provide
personalised service in the administration
of compensation trusts that assist
beneficiaries to achieve a quality lifestyle;

National Australia Trustees Limited ABN 80 007 350 405 is a wholly owned subsidiary of National Australia Bank Limited. National Australia Bank Limited does not.
however, guarantee the performance of National Australia Trustees Limited.
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consulting regularly with the family of the
beneficiary to ensure the beneficiary's
needs are met, while having regard for the
trust funds available and the expected
period of reliance on them;

looking after all administrative burdens
associated with managing a trust;
arranging the ongoing investment
management of trust funds;

preparing annual accounts; and

Other services offered by National Australia
Trustees Limited:

* Asset Management Service

* Private Trust Service

Estate Administration Service

Estate Planning

* Executor Assist

arranging for the preparation of tax returns.

e At Call Common Fund Al
« National Private SuperFund
« Corporate Trust Services

e Escrow Services

Help for your clients is as close as your phone

Please contact us, and our staff will work
with you to secure your clients' financial
future.
Victoria (03) 9659 7522
New South Wales (02) 92379177
Queensland (07) 3234 5533
South Australia (08) 8407 6480
Western Australia (08) 9441 9224
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