U K

Anthony Coombs, UK

disease compensation under threat

INTRODUCTION

For more than 25 years, courts in
the United Kingdom had compensated
victims of mesothelioma, a cancer that
usually attacks the lining of the lung and
causes death within 18 months of symp-
toms starting. Most British claims are
brought against employers. It did not
matter whether victims had been
exposed to asbestos by one employer or
by many employers. Victims were able
to sue one or more employers, and any-
one was liable for the entire damages.
The increased cost of these claims
prompted employers’ liability (EL)
insurers to mount an ingenious defence
that would defeat every claim where the
victim had more than one source of
exposure. This covers nearly all claims.

FAIRCHILD,FOX AND
MATTHEW S

The case of Fairchild" was lost in the
High Court by Mrs Judith Fairchild in
February 2001. Another judge followed
this judgment in a case by Mrs Doreen
Fox2 several weeks later, but a third
judge found both employers were
responsible in a case brought by Mr
Edwin Matthews’ inJuly 2001, conclud-
ing that any employer who increased the
risk of the disease in fact caused the dis-
ease. This was the approach that had
been adopted in settlements over the
previous 25 years. The Court of Appeal
found for the employers in consolidated
appeals in December 2001.4 The House
of Lords restored the rights of mesothe-
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lioma victims in May 20024 As a result
of this decision, hundreds of mesothe-
lioma and asbestos cancer cases, which
had been halted for a year or more, were
able to go ahead. Thousands of future
victims have had their entitlement to
compensation preserved.

The Association of British Insurers
estimated the true cost of the judgment
to the insurance industry at £200 mil-
lion a year. These cases have redoubled
the insurance industrys efforts to avoid
the cost of occupational disease.

The Rulings

The three casesl were about the
meaning o f’cause’ in the context of com-
pensation tor asbestos-induced cancer.

Although the victims had been neg-
ligently exposed to asbestos by two or
more former employers, the cases were
originally lost by the victims because the
judge said:

‘...there is no scientific means of
ascertaining from which source of expo-
sure came the single asbestos fibre, or if
it be the case, the fibres, responsible for
the malignant transformation of the
pleural cell. It follows the exposure caus-
ing the disease could be at either of the
named premises or in combination - and
none are more likely than the other.’7

The Court of Appeal upheld this
approach on 11 December 2001.8 It said
that mesothelioma 'is a single indivisible
disease ... and a claimant cannot estab-
lish on the balance of probabilities when
it was he inhaled the asbestos fibre, or
fibres, which caused a mesothelial cell in
his pleura to become malignant.”9

Law Lords Bingham, Nicholls,
Hoffman, Hutton and Rodger dis-
agreed.D They said that the breach of
duty by each defendant materially
increasing the risk of the onset of

mesothelioma in Mr Fox, Mr Fairchild
and Mr Matthews involved a substantial
contribution to the disease suffered by
them, ‘therefore each defendant is liable
in full for a claimants damages,
although a defendant can seek contribu-
tion against another employer for caus-
ing the disease’.ll Put another way, ‘by
proving that the defendants individually
materially increased the risk that the
men would develop mesothelioma due
to inhaling asbestos fibres, the claimants
are taken in law to have proved that the
defendants materially contributed to
their illness’.2

Lord Bingham said, ‘there is a
strong policy argument in favour of
compensating those who have suffered
grave harm, at the expense of their
employers who owed them a duty to
protect them against that very harm and
failed to do so, when the harm can only
have been caused by breach of that duty
and when science does not permit the
victim accurately to attribute, as
between several employers, the precise
responsibility for the harm he has suf-
fered. ...such injustice as may be
involved in imposing liability on a duty-
breaking employer in these circum-
stances is heavily outweighed by the
injustice of denying redress to a victim.
Were the law otherwise, an employer
exposing his employee to asbestos dust
could obtain complete immunity against
mesothelioma (but not asbestosis) by
employing only those who had previ-
ously been exposed to excessive quanti-
ties of asbestos dust. Such a result
would reflect no credit on the law." Lord
Nicholls said, ‘Any other outcome
would be deeply offensive to instinctive
notions of what justice requires and fair-
ness demands.’B Lord Hoffmann said:

‘To say, for example, that the cause
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of Mr Matthews’ cancer was his signifi-
cant exposure to asbestos during two
employments over a period of eight
years, without being able to identify the
day upon which he inhaled the fatal
fibre, is a meaningful causal statement

. as between the employer in breach of
duty and the employee who has lost his
life in consequence of a period of expo-
sure to risk to which that employer has
contributed, | think it would be both
inconsistent with the policy of the law
imposing the duty and morally wrong
for your Lordships to impose causal
requirements which exclude liability.’#4

The Law Lords attached weight to
the approach that would be taken over-
seas, and particularly in European juris-
dictions. Lord Bingham said:

‘...in a shrinking world (in which
the employees of asbestos companies
may work for those companies in any
one or more of several countries), there
must be some uniformity of outcome,
whatever the diversity of approach in
reaching that outcome’.5

To this end, they considered author-
ities or practice from Australialg
Canada, United States, Germany,
Holland, France, Ireland, Greece and
other countries.I/

The Manoeuvres

The Law Lords hearing was origi-
nally listed on 22 April 2002. During
the second week in April, the
Association of British Insurers (ABI)
floated a scheme as an alternative to lit-
igation. Compensation for mesothe-
lioma was to be paid on a proportionate
time-exposed basis, which would signif-
icantly reduce the size of awards. While
the burden of proof would remain on
claimants, it was not said who would
assess compensation.

The insurers also offered to settle
the three cases at full value so that there
would be no appeal to the Law Lords,
and the effective law, as set out by the
Court of Appeal, would remain
favourable to the insurers. Our client,
Mrs Doreen Fox, rejected the offer
because she knew her late husband
would not have wanted her to be used

40 PLAINTIFF ISSUE 56 = APRIL 2003

to block compensation for hundreds,
and in the future, thousands of other
mesothelioma victims.

At the same time as this was hap-
pening, the insurers took an unsigned
petition to the House of Fords on April
17 stating, The present appeals will be
settled by the payment of damages and
costs.” This was not true. Apparently,
they told the court ‘that all three appeals
had been settled.” As a result, the hear-
ing date was lost.

A short hearing took place on 22
April to discuss what should happen
next. Sir Sydney Kentridge QC, the vic-
tims’ barrister, told the court ‘the whole
object of these so-called offers and this
so-called scheme is to ensure that the
Court of Appeal decision remains
intact.” He said this had been a ‘sordid
attempt to manipulate the judicial
process.’8 The cases were eventually
heard on 7, 8, and 9 May 2002. On 16
May, Ford Bingham announced that our
clients had won.

The Ramifications

By early July 2002, the Association
of British Insurers was in talks with the
Treasury, the Financial Services
Authority, the Health and Safety
Executive, the Confederation of British
Industry, the unions, and others, about
possible solutions to the insurance
industrys difficulties with employers’
liability policies.

John Parker, Head of General
Insurance at the ABI, said, We put the
view that the current employers’ liability
(EL) system is not sustainable.” Royal &
Sun Alliance said, ‘the current (employ-
ers’ liability insurance) regime was set up
to deal with workplace accidents - like
slips, trips and falls - not long-tail indus-
trial diseases ... We would want to see
the exclusion of industnal disease from
any future legislation.’

On 8 August it was reported in the
Guardian newspaper that the ABI today
had warned the government it must
reform employers liability insurance
wholesale or risk the collapse of the
system.

By 14 August, the Financial Times

newspaper reported thousands of small
companies were trading illegally or faced
closure because they could not pay soar-
ing insurance premiums or obtain cover.
The Federation of Small Businesses was
calling on the government to use part of
its revenue from insurance premium
taxes to set up an insurer of employers’
liability. This would act as insurer of ‘last
resort’ for companies that no one else
would insure. It suggested that the com-
pulsory element of employers’ liability
insurance should be restricted to event-
based work problems, that is, accidents
but not disease.

CONCLUSION

The law of causation, in relation to
occupational disease, has been clarified
by the House of Lords decision. In
Britain, there are 1700 victims of
mesothelioma a year, most of whom
have been exposed to more than one
source of asbestos exposure. That num-
ber is still growing. These people would
not have been compensated but for the
Law Lords’ decision to equate ‘increase
in risk’ with ‘cause’ in this context.
There was support for this approach to
causation in several Australian casesi9
but not within the ratio of those cases.
The House of Lords decision represents
a helpful clarification for Australian
mesothelioma victims.

Most British claims are brought
against employers. There is likely to be
further legal argument about whether
damages for mesothelioma can be
apportioned between employers, or
whether an employer who increases the
risk of the disease is liable for all the
damage that follows. Insurers are argu-
ing this point despite the fact that their
own counsel told the Law Lords, ‘we
accept that this is an all or nothing case.
It is not an apportionment case.’®

This case triggered a concerted
effort by insurers in Britain to avoid the
cost of occupational disease. They argue
that occupational diseases ought to be
treated differently from occupational
accidents. It is suggested that
occupational disease is simply not insur-
able commercially. A merging of the pri-
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