
Practitioners should seriously con­
sider whether it is in the clients interest 
before making and pressing small eco­
nomic loss claims as part of larger non­
economic loss claims. This can result in 
a net loss to the client, with little 
prospect of attracting the operation of 
special circumstances provisions. E3
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Sim ilar fact evidence 
in civil trial:

A review o f the law
In M o rr is  v W a rr ia n  & Suncorp M e tw a y  Insurance L im ite d ,1 where 
both liability and quantum were in issue,Justice McGill considered 
the role of similar fact evidence in civil trials. He also greatly 
stressed the importance of the level of pain the plaintiff suffered, 
compared to the level of impairment at which he was assessed, 
when awarding his general damages.

T h e  facts
The plaintiff was riding a motorcycle, which collided with the rear of the 

defendants vehicle. The plaintiff said the accident happened because the defen­
dants vehicle moved to the left and slowed down as if it was going to park at the 
kerb. The plaintiff began to overtake the defendants vehicle when it suddenly, 
without warning, swung to the right and into the path of the plaintiff, as if exe­
cuting a u-turn.

The defendant said he had moved a little to the left to avoid a fire hydrant 
plug, which he could see above the surface of the bitumen. He had then moved 
back to the normal line of traffic when his vehicle was struck from behind by the 
plaintiffs motorcycle.

S im ila r  fact evidence
The plaintiff called a witness who said he had seen the defendant on two other 

occasions, shortly before the accident, execute a u-turn at about the same place on 
the road without giving prior warning to other traffic. The question was whether 
the evidence about the earlier incidents was admissible.

One reason why similar fact evidence is inadmissible is that if admitted it 
would be given undue weight by a jury, making it more prejudicial than proba­
tive. This applies in criminal, not civil proceedings. In civil cases, such evidence 
cannot be prejudicial because there is no accused person.

It was stated that matters of habit, trade custom and business practices could 
be proved by evidence of what has been done on other occasions. Justice McGill 
examined a number of civil cases dealing with similar fact evidence. ^
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In Eichsteadt v Lahrs,2 concerning a motor vehicle accident, 
evidence of a particular habit was admitted. The admissible 
evidence was that the plaintiff had a habit of wheeling his bicy­
cle when crossing a particular intersection. This went to the 
question of whether he was walking or leading his bicycle at 
the time of the accident. An appeal to the High Court was dis­
missed, and the evidence was held admissible.

In Taylor v Harvey,1 Justice Carter excluded similar fact evi­
dence. The defendant, who knew the plaintiff, had on two 
previous occasions played ‘chicken’ with the plaintiff on exact­
ly the same section of road where he later struck the plaintiff.

The approach in Lahrs was distinguished on the grounds 
that what was being alleged did not amount to a habit or habit­
ual practice on the part of the defendant. Justice McGill dis­
agreed with the exclusion of the evidence in this case, as it 
appeared to him to be logically probative of the proposition 
that the defendant was in the habit of driving in a particular 
way on the particular piece of road when he saw the plaintiff 
on his motorcycle coming towards him.

Mood Music Publishing Co Ltd v De Wolfe Ltd9 was another 
case where similar fact evidence was admitted to show a habit 
or a propensity to behave in a particular way.

In the present case, Justice McGill believed that the similar 
fact evidence only had to show ‘a pattern which is different from 
what one would otherwise assume for a person in his position’.5
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The real significance of the evidence was that the defen­
dant had a propensity to make a u-turn without first indicat­
ing and without checking that there was no vehicle following 
close behind him.

Justice McGill held that the evidence did ‘logically support 
the probability of the plaintiffs case being true’.6 The evidence 
was not excluded on the grounds that it was an excessive mul­
tiplication of collateral issues, as identified by Justice 
Gummow in D F Lyons Pty Ltd v Commonwealth Bank of 
Australia7. The evidence was ruled to be admissible.

T h e  p laintiff’s injuries
The plaintiff suffered an extensive soft tissue injury to the 

right lower abdomen and right hip involving fat necrosis and 
haematoma, some damage to the nerve in the right thigh and 
probably an injury to the right sacro-iliac joint. The plaintiff 
had difficulty lying on his side at night due to the pain. He suf­
fered from continuing pain, which interfered with his work. 
Walking on hard concrete floors and standing for long periods 
of time caused the plaintiff pain at work.

Dr Curtis found in June 2002 that the plaintiff was suffer­
ing from a 3% to 5% impairment of the whole person.

In July 2002, Dr Cook arranged for the plaintiff to receive 
an injection of cortisone and local anaesthetic into the right 
sacro-iliac joint. This decreased the plaintiff’s pain by 70%. 
But the effect of the injection was only temporary, and after 
two weeks the pain began to come back.

Dr Cook found the plaintiff was suffering from a 3% to 4% 
impairment. Justice McGill accepted that the plaintiff was suf­
fering from a 4% permanent partial impairment.

Justice McGill commented that the plaintiff had suffered 
from persistent pain, which was not exaggerated and not 
inconsistent with the injuries suffered. He stated that ‘[t]he 
percentage disability, 4%, is not very7 meaningful in this case 
because it does not take into account pain which is the main 
consequence to the plaintiff of his injuries’.8

T h e  o utco m e
The defendant was found to be negligent. Justice McGill 

found that it was reasonable behaviour by the plaintiff to move 
to overtake the defendant the way he did, and that ‘the plain­
tiff had no reasonable opportunity to avoid a collision once the 
defendants vehicle moved to its right into his path’.9

Taking into account the high levels of pain suffered by the 
plaintiff, compared to the level of permanent impairment he 
had sustained, Justice McGill awarded the plaintiff $32,000 for 
pain and suffering and loss of amenities. The plaintiff recov­
ered $124,633 in total. 13
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