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A rt  or science?
Transport Accident Com m ission v Lincoln [2003] VSCA 67

L E G IS L A T IV E  B A C K G R O U N D
The Victorian Court of Appeal has 

overturned an emerging body of case law 
allowing for the liberal measurement of 
physical impairment under the 
Transport Accident Act 1986 (Vic) and 
by analogy the Accident Compensation 
Act (Vic) 1985.

The case has opened the gate for 
greater confusion and debate on lev­
els of physical impairment. The 
schemes under both Acts were 
amended during the 1990s to pre­
vent what was perceived as the double 
counting of psychiatric injuries. Tn 
determining a degree of (physical)1 
impairment, regard must not be 
had to any psychiatric or psycho­
logical injury, impairment or 
symptoms.2

For example, a plaintiff could 
not have a 20% restriction in the 
movement of a limb, which 
included an unstated percentage 
component for restriction derived from depression.

However, uncertainty remained in the calculation of phys­
ical impairment where the impairment measured was consid­
ered by a medical expert to be greater than that normally asso­
ciated with the injury and its circumstances.

It fell to experts to commonly conclude 
that the impairment was either genuine or 
exaggerated, but neither the Act nor the 
practice of experts provided a process for a

Jam es C a tlin  is a member of the Victorian Bar 
phone (03) 9225 8141 EMAiLjdcatlin@vicbarcom.au

middle way to discount a measured impairment 
that was partly genuine and partly exaggerated. 

Judge Strong recognised this in the cases 
of Forno1 and Lovison4 There is no need or 

justification for differentiating between 
genuine organically driven physical 

impairment and genuine functionally 
driven impairment...so long as the 
impairment is real [that is, not 
feigned] and is causally connected to 

4 the [accident). Deliberate exaggera­
tion is an altogether different category 

because “symptoms” which are the 
result of wilful exaggeration do not in 

any sense represent impairment... I can 
find nothing in Chapter 1 which requires 

adjustment of anatomic and physio­
logical factors to reflect psychologi­
cal contribution.’

F A C T S  IN  L I N C O L N

The Transport Accident 
Commission’s (TACs) determination 
of 0% impairment was set aside and 

a determination in lieu thereof was made of 49%.
Although the transport accident in 1998 was quite seri­

ous and the plaintiff had been reduced from a woman of some 
vigour to an invalid, medical tests, including CAT and MRT 
scans, provided little objective evidence of continuing injury.

The TAC relied on an expert medical assessment that char­
acterised the plaintiffs symptoms as chronic pain syndrome. 
While in Lovison Judge Strong had blurred the distinction 
between restrictions of movement caused by pain and restric­
tions of movement caused by psychological factors, his decision 
in Lincoln reaffirmed his view that functional overlay, a term 
already established as referring to psychological factors, was not 
to be subtracted from goniometer measured impairment. ►
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T H E  D E C IS IO N
The Court of Appeal accepted the TAC’s submissions that 

Chapter 1 of the AMA Guides requires assessments of perma­
nent impairment flowing from restrictions of movement due to 
anatomical or physiological factors and not functional factors 
as functional overlay is defined as ‘an emotional aspect of an 
organic disease’.6

Further, the court held that the AMA Guides require dif­
ferentiation between organically driven physical impairment 
and functionally driven physical impairment.

This case has opened the gate 
for greater confusion.

W ID E -R A N G IN G  C O N S E Q U E N C E S
As Judge Strong noted in Forno, there appeared to be only 

two medical experts who routinely and specifically subtracted 
from the measured physical impairment. That is, they allocat­
ed 15% and concluded the actual impairment was 5% due to 
functional overlay.

It must now be anticipated that medical experts will rou­
tinely be asked to specifically quantify any functional compo­
nent in their assessment. They may be asked to translate psy­
chiatric conclusions into physical consequences.
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It must also be expected that examination of experts will 
now focus extensively on the following concepts:
• What is the common extent of physical impairment from 

the injury in the circumstances and, therefore, the likely 
impairment from the objectively proved injury?

• What is the normal rate of healing or resolution of the 
injury and symptoms?

• What is the non-organically based impairment measure?
• In the absence of objective evidence do you have any basis 

to conclude that the impairment measure is not attributa­
ble to functional overlay?

In view of the likelihood that 
experts regularly used by these 
statutory authorities will now 
be asked to quantify func­
tional impairment, it will 
be incumbent on practi­
tioners acting for plaintiffs 
to ask their own doctors to 
consider how they would 
respond to the questions 
listed above.

Uncertainty lies in 
the unresolved question of 
whether pain is physiological or 
psychiatric.

L E T T H E  U N C E R T A IN T Y  B E G IN
There is no common or average impairment for a given 

physical injury because no person is the same and healing rates 
are governed by a myriad of factors, including age, level of fit­
ness and so on.

There are many physical injuries, particularly soft tissue 
wounds, which are not always evident on x-rays, CAT scans or 
MRIs.

It has been said on several occasions that the AMA Guides 
and their methodology are an art rather than a science, and 
that technical or legal interpretations must be avoided lest the 
standardised method of assessing physical impairment intend­
ed by parliament is lost.7

It remains to be seen whether a new methodology will 
emerge from this decision, whereby physical experts are asked 
to differentiate between likely levels of functional overlay 
according to the psychiatric background of plaintiffs. It may be 
suggested that functional overlay is less pronounced where the 
background is depression, and more so where the background 
is chronic pain syndrome.

Any such method will involve experts in physiological 
matters applying psychiatry to their assessments, thereby mov­
ing outside their fields of expertise.
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In any event, experts will be hard 
pressed to provide the same level of cer­
tainty upon which tribunals have relied 
when reviewing the impairment calcula­
tions of statutory authorities.

W H A T  A B O U T  P A IN ?
Further uncertainty lies in the unre­

solved question of whether pain is physio­
logical or psychiatric. What happens if an 
expert opines that measured impairment 
of a body part should be 10% as opposed 
to the actual measurement of 20% restric­
tion because the expert believes that under 
anaesthetic the plaintiff would have freer 
movement?8

Is pain anatomical or psychiatric? Judge Strong posed a 
question in Lovison as to what measurement would be made by 
reference to the reaction of the stoic?9

Because his Honour was clear that the plaintiff in Lincoln 
had psychiatrically-based components in her restriction of 
movement, the Court of Appeal did not need to consider the 
distinct pain question.

The test of whether pain is real or feigned appears simple, 
but in fact it is not. The physiology of pain is enormously com­
plex as stoicism is influenced by a myriad of factors.10

Previously, tribunals might have chosen a rough median 
point between experts. The potential for widely variant opin­
ions is enormous, as Dr Starke, a neurologist who frequently 
appears at VCAT remarked in Lincoln: ‘The range of movement 
may be greater than pain allows.’

A R E S T I  R O L L E D  B A C K
In Aresti v Transport Accident Commission," Kellam J decid­

ed that migraines where a brain dysfunction, even though they 
might be triggered by a neck injury.

The Court of Appeal in Lincoln has effectively overturned 
Aresti, stating that headaches can only be relevant for Chapter 
2 assessment if they result from brain disorder.

B E N E F IC IA L  L E G IS L A T IO N ?
It is trite law that legislation intended to be beneficial 

should be interpreted in the interests of the intended benefici­
aries. The Transport Accident Act 198612 and the Accident 
Compensation Act 1985 are beneficial legislation, but the Court 
of Appeal has cast doubt over this characterisation.

In relation to beneficial compensation statutes, Winneke P 
said: ‘In this state those words are achieving a “hollow ring” 
because one of the primary objects of the present legislation is 
“to reduce the cost to the Victorian community of compensa­
tion for transport accidents”.’n

Unfortunately for claimants under the Transport Accident 
Act 1986, and by analogy the Accident Compensation Act 1985, 
the conclusion that those Acts are beneficial in only

a superficial way invites the authorities 
managing the associated schemes to be 
more aggressive in every aspect of their 
defence of the consolidated revenue.

Similar or identical provisions exist in 
the transport and workplace accident com­
pensation schemes in many other states.14 
It remains to be seen whether defendants 
in those jurisdictions will take a more 
aggressive approach to measurement of 
impairment.

It is certainly open to experts retained 
by defendants to be asked the same ques­
tions as those outlined above. The 
Victorian experience may result in some 

early and clear resistance by tribunals to attempts to render 
complex what was relatively simple. 03

E n d n o te s : i Impairment is measured by degrees with a gomiometer. 2 s 46B( I) 
Transport Accident Act, s 9 1 (2) Accident Compensation Act. 3 F o rn o  v  C a n t ir e  In v e s tm e n ts  

P ty  L t d V C  AT 21 December 1999. 4 L o v is o n  v  T ra n s p o r t  A c c id e n t  C o m m is s io n  VCAT 22 June 
2001. S para 66. 6 M o s b y 's  M e d ic a l  N u r s in g  a n d  A l l ie d  H e a l t h  D ic t io n a r y  (5th Ed.), 665. 7 
L a k e  v T ra n s p o r t  A c c id e n t  C o m m is s io n  [1998] I VR 616 at 626. 8 One expert so opined in 
L in c o ln . 9 L o v is o n  at para 70. 10 See P Wall (1999) P a im T h e  S c ie n c e  o f  S u ffe r in g . Weidenfeld 
and Nicolson. I I VCAT 29 October 1999. 12 T ra n s p o r t  A c c id e n t  C o m m is s io n  v  B a u s c h  

[1998] VICSC 20. 13 para 20. 14 eg s 72(2)(a) W o r k e r s  R e h a b il i ta t io n  a n d  C o m p e n s a t io n  

A c t 1988 (Tas);s 133(3) M o t o r  A c c id e n ts  C o m p e n s a t io n  A c t 1999 (NSW).
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