
ESTO PPEL
Taylor was not estopped for not rais­

ing the civil claim in the High Court pro­
ceedings, as this was not unreasonable.20

D A M A G E S
Relevant considerations in assessing 

damages for false imprisonment 
include:21
• The period of deprivation of liberty.
• Damages cannot be computed on 

the basis that there is some kind of 
applicable daily rate.

• A substantial proportion of the ulti­
mate award must be given for ‘the 
initial shock of being arrested'.

• As the term of imprisonment 
extends, the effect upon the person 
falsely imprisoned progressively 
diminishes.
The appellants’ damages appeal 

failed,22 as did Taylors cross-appeal on 
quantum and his claim for aggravated 
and exemplary damages.21 The primary 
judges assessment was ‘within the 
range, albeit at the bottom of the 
range'.2-1 Exemplary and aggravated 
damages were not available25 - the min­
isters and officers were not ‘guilty of 
behaving contumeliously, arrogantly or 
outrageously’.26 □

Endnotes: I Re Patterson; Ex pane Taylor (2001)
207 CLR 39 1. 2 Ruddock v Tayloif2003] NSWCA 262 at 
[3], 3 See also Ipp JA at [95], 4 Spigelman CJ at [4 I ], [56]; 
Meagher JA at [83]; Ipp JA at [84], 5 [3] [4], 6 See also 
Meagher JA at [73], 7 Spigelman CJ at [28J-[40J. 8
Spigelman CJ at [33]. 9 Spigelman CJ at [24], 10
Spigelman Cj at [ I I ]-[ I 2J; [25]-[26J. 11 Spigelman CJ at 
[39]-[40], citing Scott v Shepherd ( 1773) 2 W m Bl 892; 66 
ER 525; see also Meagher JA at [72J. 12 [85]. 13 [86]- 
[88J. 14 [89], 15 [94], 16 [95], 17s 189 Migration Act 
1958 (Cth). 18 Spigelman CJ at [I4J-[2IJ; see also 
Meagher JA at [67]-[69J. 19 Spigelman Cj at [18J;
Meagher JA at [69]. 20 Spigelman CJ at [42]-[44];
Meagher JA at [82] citing Port of Melbourne Authority v 
Anshun Ply Ltd (1981) 147 CLR 589. 21 Spigelman CJ at 
[48]-[49], 22 Spigelman CJ at [46]-[47]; Meagher JA at 
[81], 23 Spigelman CJ at [55]-[56]; Meagher JA at [8 1 ]. 24 
Spigelman CJ at [50]. 25 Spigelman CJ at [53]-[55];
Meagher JA at [8 1 ]. Taylor's case for aggravated and 
exemplary damages was based on his spending most of 
his detention in a state prison rather than in an 
immigration facility (he had previously committed sexual 
offences against children). 26 Meagher JA at [81].
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I
n its decision in Dossett v TKJ 
Nominees, the High Court enforced 
the notion that legislatures cannot 
retrospectively abrogate rights 
without manifesting a clear and 

unambiguous intention to do so.
Dossett involved a Western 

Australian worker who was injured in 
the course of his employment in

December 1996. Under the prevailing 
legislative regime, Mr Dossett was 
required to obtain the leave of the 
District Court of Western Australia in 
order to pursue a common law action in 
negligence against his employer with 
respect to his work accident. The court 
was required to grant leave if Mr Dossett 
successfully demonstrated a future
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pecu niary  loss in excess  of a prescribed  

threshold.

O n 1 Ju ly  1 9 9 8 ,  the w o rk er applied  

for such  leave. His p end ing application , 

had  n ot been d eterm in ed  w h en, on  5 

O cto b er 1 9 9 9 , Royal A ssent w as given  

to  the a m e n d in g  leg islation  w h ich  

repealed  the fo rm er regim e and instead  

im posed  a s tricter th reshold .

The D istrict C o u rt th ereafter dis­

m issed  M r D o ssett’s leave application  

given the im p osition  of the new  regim e. 

M r D ossett’s ap peal to th e Fu ll C o u rt of  

the Suprem e C o u rt of W estern  A ustralia  

w as d ism issed , th at c o u rt  focu ssin g  

u p o n  the savin gs p rov isio n s in the  

am en d in g  legislation . Im portantly , the  

a m e n d in g  le g isla tio n  p ro v id e d  th a t  

actio n s w h ich  h ad  co m m e n ce d , o r for 

w h ich  leave to  co m m e n ce  had been  

granted , w ou ld  n o t fall u n d er the new  

regim e. Specific p rovision  w as n ot 

m ade for th ose w h ose leave ap p lica­

tions had been  co m m e n ce d  b ut n o t  

h eard  or d eterm in ed  as at the passage of 

the am en d in g  legislation . O n  that basis, 

the W estern  A ustralian  co u rts  held that 

the lack  of a specific savings provision  

for this in stan ce m ean t th at p arliam ent 

h ad  in ten d ed  th a t th e n ew  regim e

w ou ld  apply.

T he question  u n d er con sideration  

before the H igh C o u rt w as w h eth er the 

am en d in g  legislation in tended  to  ab ro­

gate M r D ossett’s right to pursue his 

leave application  u n d er the old regim e. 

By a u n an im o u s decision , the H igh  

C o u rt uph eld  the appeal from  the Full 

C o u rt’s decision .

In his ju d g m en t, K irby J  stated: 

‘H aving invoked  the co u rts , the appel­

lant w ou ld  usually be entitled  to exp ect 

that his rights w ou ld  n o t be altered  

w hilst his application  to the co u rts  was 

p e n d in g , a w aitin g  d e te rm in a tio n . 

W h ere  chan ges are effected in w ays that 

have an  im p act u p o n  already accru ed  

legal rights, privileges and entitlem ents, 

s ta tu to ry  e x c e p tio n s  are c o m m o n ly  

m ad e to  exclu d e  those th at are the sub­

je c t of p en d in g  p roceed in g s.’

His H o n o u r also referred  to the 

stron g historical co m m o n  law  p resu m p ­

tion against retrospectivity.

C ru cia l to  th e u n a n im ity ’s d e ci­

sio n , h o w ev er, w as the p rov isio n  in  

se ctio n  3 7 ( 2 )  o f  the Interpretation Act 
1 9 8 4  (W A ), w h ich  effectively p rov id es  

th at savin gs p ro v isio n s  in am en d in g  

legislation  c a n n o t be u sed  to  reb u t the

s ta tu to ry  p re su m p tio n . S ectio n  3 7 ( 2 )  

is u n iq u e  to  W e s te rn  A u stra lia , 

alth o u g h  it sh o u ld  be said  th at its 

(w e a k e r) c o m m o n  law  an alogu e has  

b een  ap p lied  in o th e r A ustralian  ju ris ­

d ictio n s . If a savings p rov isio n  d oes  

n o t ‘co v e r the field ’, th en  one ca n n o t  

d erive from  it an  in ten tio n  to reb u t the  

s ta tu to ry  p re su m p tio n  against re tro ­

spectivity.

T h e  d e cis io n  in  Dossett, w h ile  

extre m e ly  positive for w ork ers  w ith  

p e n d in g  leave a p p lica tio n s  (an d  

arguably th ose w h o have n ot even filed 

th e ir  a p p lica tio n s  b u t are n o t y e t  

s ta tu te -b a rre d ), d oes n o t take the p re ­

s u m p tio n  ag ain st re tro sp e ctiv ity  

b eyon d  w hat is firm ly established c o m ­

m o n  law  principle. N on etheless, the  

d ecision  serves to reinforce that p rin ci­

ple at a tim e of increasin g legislative 

in terferen ce  w ith  p re -existin g  rights, 

n o t on ly  in the area of p ersonal injuries  

litigation. If p arliam en t w ishes to re tro ­

spectively  abolish citizen s’ rights (as the  

in su rer in M r D ossett’s case argued it 

d id ), it m u st d o so  clearly  and in b road  

daylight, and  arguably face w hat K irby  

J  referred  to  as ‘political acco u n tab ility ’ 

at the polls. E!
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