
Alan Jones
rattles the 

support o f the injured

Alan Jones is A u s tra lia ’s leading broadcaster. He cu rre n tly  hosts a 

breakfast rad io  p rogram  on 2G B and a segm ent on Channel 9 ’s 

Today p rogram  each weekday. The fo llo w in g  is an e x tra c t fro m  his 

speech at A P L A ’s recen t N S W  conference.

One of the reasons the 
governments been 
able to puil wool over 
the eyes of the elec
torate in relation to 

plaintiff lawyers is that thankfully the 
overwhelming majority of people will 
never need you. But if we are to be all 
the things politicians would have us 
believe we are, then one of the rights 
that ought to be enshrined in a democ
racy is the right to have someone of 
skill and knowledge represent us in cir
cumstances we don’t understand, and
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which plainly we could never navigate 
on our own.

What’s worse, the battler is often 
confronted with insuperable resources, 
be it big business, the employer or, more 
particularly, government. And in the 
case of the latter, governments oil them
selves with our money to deny citizens - 
often with not much - the very basic 
principles of justice.

And it’s not just the workplace; acci
dents can happen anywhere. I constant
ly say to politicians who look at me 
blankly, ‘What would happen if your 
wife was shopping at Westfield Miranda, 
and a sheet of corrugated iron driven by 
gale force winds cleaned her up? If she 
hasn't got an adequate plaintiff lawyer, 
she may as well pray to die, because sure 
as hell, no one else will come to her aid.’

The same is true in hospitals. Who 
cares that people have died unnecessar
ily, apart from the victim’s family, and a 
few much-maligned nurses, who are



The keynote address at APLA's 2004 NSW Conference was delivered by Alan Jones.

prep ared  to p ut their h and s u p  in su p 

p ort o f  those w h o have been  d isgrace

fully ab and on ed ?

W h a t w e’ve seen  in N ew  South  

W ales in recen t tim es in relation  to p u b 

lic liability in su ran ce , w ork ers’ c o m p e n 

sation, m o to r accid en t in su ran ce and  

m ed ical in dem nity  in su ran ce , is sh am e

ful. A ny politician  w o rth  his salt w ould  

blanch  w ith  sham e that things had co m e  

to this.

T he headlines have been cap tu red  

by the m o st e x tre m e  ju d icial cases, 

w h ich  are selected  as p roo f that every  

Tom , D ick  and  H arry  is racin g off to lit

igation. T he tabloid n ew sp apers p arade  

th ese  d e cis io n s , often  w ith o u t an y  

u n d erstan d in g  at all o f w hat an  aw ard  to  

a q uad rip legic, o r a totally and  p e rm a 

nently disabled individual, m ight m ean . 

A nd th at’s th en  follow ed on  radio by  

people w h o ju st read the headlines b ack  

to those w h o ch o o se  to  listen.

N ot one single q uestion  has been

asked of in su ran ce co m p an ies w ho have  

p u t the right to in su ran ce c o v e r beyond  

the cap acity  of m an y individuals and  

m an y w orth y  organisations to  afford.

N ow  the state’s legal w atch d og , the 

Law  Society, is gear

ing up for a fight on  

the blanket b an  on  

advertising for p er

sonal injury cases .1 

It’s a sim ple story : so 

sim ple, in fact, that 

it is n ot und erstood .

Basically it m eans that legislation drafted  

in ig n o ra n ce , o r  even  m a lice  and  

revenge, stops accid ent victim s know ing  

h ow  to assert their rights. A nd  then you  

are told that a television cam p aign  to  

argue such  a case w ould be illegal, and  

cou ld  lead to professional m isco n d u ct 

charges. If this is not an abuse o f process, 

and a denial of basic rights, w h at is?

T h irty  solicitors have b een  w arned. 

T hey face d isciplinary p roceed ings after

allegedly advertising in the Yellow Pages 

and in the regional com m u n ity  and  e th 

nic n ew spapers; and the proliferation  of 

w ebsite advertisem ents is now, w e’re 

told, also p osing problem s.

H ow  on earth  could  it ever be w rong  

to try to assist innocent people w ho have 

b eco m e v ictim s to  u n d erstan d  th eir  

rights? A nd if the legislation in relation  

to personal injuries w ere as it ought to be 

on the statute books, to protect citizens’ 

and com m u n ity  rights, w hy w ould you  

need a law to ban anybody from  m aking  

sure th at in n o ce n t an d  u n k n o w in g  

people und erstood  those rights?

If the role o f p arliam en t is to  ^
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"If the role o f parliament is to 
perpetuate ignorance and to keep 
innocent people in the dark then 
we should close the joint down."
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perpetuate ignorance and to keep inno
cent people in the dark, then we should 
close the joint down.

I know from my correspondence 
that business for personal injury lawyers 
has dwindled after changes to the law 
limiting liability and payouts. There’s 
room now for rethinking the role of per
sonal responsibility. We don’t want a 
society where people charge off to the 
courts every time they meet misadven
ture. In principle, there is a case for lim
iting liability and payouts, so long as the 
principle is consistent with the practice, 
and I’m afraid that’s not the case.

“W hy would you 
need a law to 
ban anybody 

from making sure 
that innocent and 

unknowing 
people

understood their 
legal rights?"

How many people know that there 
is a three-year time limit on suing for 
personal injuries? Where does the bat
tler start? Who does he go to? How does 
he finance it? Of course, if the govern
ment gets into strife it hires the best 
lawyers in town. But how does the bat
tler put all this together in three years?

Take Case A. He was knocked back 
for compensation under the Motor 
Accidents Act after a motorcycle accident. 
He had to satisfy an impairment level, as 
you know, of greater than 10% of whole 
permanent person impairment. Even 
though he suffered a serious neck injury, 
he is found to be 10% WPI, but not 
greater than 10%. He had to have sur
gery, was in continual pain, and unable 
to pursue his career as a computer sys
tems designer. This could be any one of 
us. Under the AMA guidelines, he could 
be assessed only on how he presented on
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the day. The d o cto r w as unable to take 

into acco u n t the risk of further injury, or  

to include the psychological effect on  

him . I w on d er w h ether the law m aker 

w ould w ant that kind of fate for his son, 

o r his daughter, o r  his wife?

Case B suffered a knee injury at 

w ork  and d eveloped  a ch ro n ic  co n d i

tion  know n  as reflex sym p ath etic dys

trophy. The claim  w as initially accep ted  

by his em p loy er’s m u tu al indem nity on  

behalf of W orkC over. T h ey term inated  

his benefits after a con flict w ith his d o c

tor. W ork C ov er said the G P w asn ’t c o m 

plying w ith  th eir injury m anagem ent 

plan and told h im  to  change doctors. 

W h en  he refused they sent him  ‘d o cto r  

shopp ing’, until they found en ou gh  evi

d ence from  ten  d o cto rs  to w ithdraw  

W ork C ov er benefits. So w hat does he 

do? It w ou ld  n ever have h appened  in 

the W o rk e rs ’ C o m p e n sa tio n  C o u rt. 

These are basic denials that have been  

enshrined  in legislation.

A p erson  w ith  a 2 5 %  perm an en t 

im p airm ent of the b ack , and 10%  p er

m anent loss of efficient use of the right 

leg, at or above the k nee, w ould  have 

rece iv ed  $ 3 2 , 5 0 0  u n d e r the old  

W o rk e rs ’ C o m p e n s a tio n  regim e: 

$ 1 5 ,0 0 0  for the b ack , $ 7 ,5 0 0  for the 

leg, and $ 1 0 ,0 0 0  for pain and suffering. 

U n d e r th e n ew  sy ste m , th e y ’d get 

$ 1 0 ,0 0 0  for an  8 %  w h ole  p erso n  

im p airm ent, plus n oth in g  for pain and  

suffering as it’s less th an  the 10%  th resh 

old. A nd, as you  know, u n d er the old  

system  - an d  w e’re talking ab ou t in no

cen t people h ere, these are accid ents -  

y o u ’d claim  for pain  and suffering.

Im agine w e’re the victim . Pain and  

suffering. F u tu re  m ed ical trea tm en t, 

som etim es for the rest of y o u r life. Lost 

w ages. Past and future. T he cost and  

value of care  and  assistance w h ich  could  

be for the rest o f y o u r life. L ive-in  carers, 

sp ecia l a c c o m m o d a tio n , m o d ified  

m o to r V ehicles... H ow  d o you m anage?

A nd before w e start th inking th at’s 

like w in nin g lo tto , w h ich  the headlines  

w ould  have us believe, con sid er the 

C alandre S im p son  case - how  w ould  

you like to  be h er family? W h e n  she got 

the $ 1 2  m illion  d am ages, n ot a w ord

w as said ab ou t the fact th at all the m e d 

ical benefits that h ad  been  paid  for up  to  

that p oin t w ould  be d ed u cted  from  this 

sum . N o t a w ord  ab ou t the fact that 

she’d h op e to be able to live an oth er  

3 5  years, that sh e’d have to  invest the  

m oney, that she’s got to chan ge the  

hou se, get full-tim e care , o r  that she  

ca n ’t d o  a thing for herself. M eanw hile  

they’re p arad ing headlines across the  

p apers that so m eo n e’s being ripped off 

b e ca u se  sh e  g o t $ 1 2  

m illion dollars.

T h a t’s w h at w e ’re 

here for, aren ’t w e, as a 

civilised com m unity, to 

s u p p o rt p eo p le  w h o  

c a n ’t su p p o rt th e m 

selves? T here but for the  

grace of god co u ld  go  

any one of us. So, it’s 

n ot like w inning lotto .

N one o f us w ould  w ant 

to w alk or sit in that 

chair. W e w ou ld n ’t sw ap  

places w ith  the legiti

m ate victim . But since N o v em b er 2 0 0 1 ,  

they can  stay on  W ork ers’ C o m p , as you  

know, o r receive w eekly com p en satio n  

paym en ts and a little lu m p  sum  for 

physical pain and suffering. If they sue  

for dam ages, they n ow  h ave to qualify 

for m ed ical thresholds of 1 5 %  of w hole  

b od y im p airm ent. U nderstandably, v ir

tually n o one qualifies. But rem em b er, 

in su ran ce prem iu m s keep go in g u p , the  

p ayou ts either d o n ’t exist o r  are d im in 

ished. . .w h ere’s the m o n ey  going?

A q u alified  a n d  e x p e rie n c e d  

o rth o p a e d ic  su rgeon  has to ld  m e th at, 

u n d e r the new  sy stem , few er th an  one  

in 1 0 0  in jured  p eop le w h o w o u ld  have  

qualified  for c o m m o n  law  cla im s u n d e r  

the old  sch em e w ou ld  n o w  reach  the  

1 5 %  th resh o ld . A nd if yo u  d o  qualify  

to tak e c o m m o n  law  p ro ce e d in g s, you  

c a n  o n ly  c la im  a m a x im u m  of  

$ 2 0 0 ,0 0 0  for physical loss and  pain  

an d  suffering. F u tu re  lost w ages claim s  

are cap p ed  at $ 1 ,0 0 0  a w eek . T his stuff 

has b een  drafted  b y b u re a u cra ts  an d , 

I’m  telling yo u , th at from  th e  P rem ier  

d o w n , n o  one in g o v e rn m e n t has a clue  

w h a t th e y  are  d o in g  to  in n o c e n t

p eop le. T h ey  co u ld  n o t stand  at this  

m icro p h o n e  and  co n d u ct a c o n v e rsa 

tion  on  this m a tte r  for m o re  th an  tw o  

m in u tes.

T h ere ’s this sim plistic n otion  that 

the m o d ern  w orld  is full of am b u lan ce

ch asin g law yers and  brainless ju dges  

aw arding m ulti-m illion  dollar payouts.

It gets the headlines, and it’s easier than  

finding ou t w hat the real situation is.

It is n o t a m a tte r  of favou rin g  

law yers, ju dges o r an y

one else. I’m  am azed  that 

I’m  accu sed  of this b u t, 

as I’ve often said, ‘W ell, 

go ahead. Close dow n  

every public liability law  

p ra c tic e  o r  w o rk e rs ’ 

co m p en satio n  law  p ra c 

tice in the state .’ T hat 

m u st be w h at they w ant 

to do. But law yers are 

e d u c a te d  p eop le  a n d , 

difficult th ou gh  it m ight 

be, they will find an o th 

er so u rce  o f e m p lo y 

m en t, w h ether it’s ju st doin g real estate  

c o n tra c ts  o r  so rtin g  o u t p e o p le ’s 

divorces. But if the w ork er w h o is 

injured in the w orkp lace, through  no  

fault of his ow n, ca n ’t be adequately rep 

resen ted , h ow  does he gain redress, or 

b eco m e gainfully em ployed  again and  

keep a fam ily surviving? W h a t is his 

oth er sou rce  of in com e? Nil.

H ow  cou ld  a L ab o r go v ern m en t so  

ru th lessly bash  u p  its ow n co n stitu en 

cy? It’s n ot you  it’s b ash ing up, at the  

end  of the day it’s the w ork ers  w h o are 

co p p in g  it.

This is a p ro d u ct of law m akers fail

ing to d o any h o m ew o rk , and ju st  

resp on din g to headlines and  dealing in 

h alf-tru ths. Basically go vernm ent is say

ing it’s ok  for in su ran ce com p an ies to  

charge th ou san ds and th ou san ds of d ol

lars in h o m eo w n ers’ w arranty  insurance  

b ut, at the sam e tim e, refuse to give that 

in su ra n ce  to  a b u ild er, u n less  the  

b uilder indem nifies the in su ran ce c o m 

pany. So, they take the p rem iu m , b ut 

ab and on  the risk.

H ow  cou ld  the Tulip Festival at 

O b eron  be a risk? T hey c a n ’t get public ^

.Politicians 
hope to make 
heroes o f 
themselves by 
arguing that 
they are 
pursuing to r t 
law reform.”
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liability insurance. How could ballroom 
dancing in the Blue Mountains be a risk? 
But not only can they not get public 
liability insurance, but when insurance 
companies eventually provide it, the 
increases run into hundreds and hun
dreds of percent. Because the headlines 
have told the world that everyone’s rac
ing off with buckets of money, this justi
fies the shoving up of premiums. You 
saw the reaction to Calandre Simpson. 
There are stacks of similar cases. And so 
the public mood has shifted towards the 
fact that ‘Someone’s got to pay for this, 
so we’re all paying for it’. And so the 
insurance premiums for everything just 
go through the roof.

I’m just saying that those who want 
to criticise the ‘ambulance-chasing 
lawyers’ and the ‘loony judges’, wait 
until you’re injured. Wait until some
thing happens to you as an innocent 
party in the workforce. Wait until it’s 
your son or daughter in a motor vehicle 
accident. Then you’ll know who’s telling 
the truth.

I had a letter from a lawyer; he was 
representing a client, who was 37 years 
of age, against an insurance company. 
The client suffers from the early onset of 
osteoporosis, which causes him to walk 
with the aid of a walking stick.

He was crossing the road at an 
intersection in Brisbane. He went on the 
green ‘walk’ sign. Halfway across the 
road he was struck by a council bus. All 
the witnesses confirmed that the victim 
was crossing the road legally. He went to 
a lawyer; he had nowhere else to turn. 
But the insurance company for Brisbane 
City Council alleged that the victim con
tributed to the incident and to his 
injuries, to the extent of 30%. Why?

Well, he knew his disability would have 
prevented him from making it across the 
street in the time given by the walk sign. 
If that reasoning were to hold up, this 
poor coot would never be able to cross 
the road again.

And what does that thinking say to 
people with disabilities when dealing 
with insurance companies? The insur
ance company said their position in 
relation to liability was in accordance 
with their obligations under section 41 
of the Motor Accident Insurance Act 1994 
but, remember, the bus cleaned this 
bloke up. The insurance company said 
that its liability doesn’t extend to any 
injury, loss or damage, alleged to have 

arisen as a result of the 
motor vehicle accident and 
the victim, quote, ‘con
tributed to the accident by 
crossing the intersection 
when he was aware that his 
disability would have pre
vented him from making it 
across the road in the time 
allowed by the walk sig
nals’. There you are, the 

victim was disabled, he just crossed at 
the green walk sign and got hit by a bus. 
It was 30% his fault.

I spoke to a doctor, obviously an 
‘ambulance-chasing doctor’, in the 
Premier’s terminology. He said for every 
high claim that makes the front page, 
there are hundreds of claims where 
nothing is paid despite significant 
injury. He talked to me about the plight 
of the worker, the battler, and the 
injured and, in his words, ‘a humiliat
ing and invasive obstacle course due to 
processes and delaying tactics that 
escalate costs astronomically and are 
responsible for the insurance crisis’. It’s 
the way in which people deny the 
payment of legitimate claims and ratch
et up the overall cost. He said that the 
so-called reforms -  and remember, this 
is a doctor, not a lawyer talking -  will 
only restrict ordinary people’s access to 
fair compensation, particularly if 
they’re poor. And he said the so-called 
reforms would do nothing about the 
core problem -  the insurance compa

nies’ aggressive overspending.
But of course politicians hope to 

make heroes of themselves by arguing 
that they are pursuing tort law reform. If 
it wasn’t for some bureaucrat writing 
what they say, I don’t believe that they 
would be able to utter two credible sen
tences on the issue.

So for you people it’s a difficult bat
tle. Open your mouths and everything 
you say derives from personal and pro
fessional self-interest. That a politician 
should argue that is laughable. What is a 
further concern in all of this is the indif
ference of the public. Where is the union 
movement? The union movement went 
from blockading Parliament House over 
the changes to workers’ compensation, to 
saying nothing when the Bill went 
through. There was a price for union 
silence. It’s called WorkCover Assist. For 
three years, almost $3 million has been 
ploughed into unions and employer 
groups, supposedly to educate their 
members about workers’ compensation, 
occupational health and safety, all under 
the guise of WorkCover Assist. Three 
million dollars buys acquiescence and 
silence. Nothing more than a bribe. It’s an 
expensive token that has effectively shut 
the union movement up. And the union 
movement represents many of the people 
who have suffered with the move to a 
Workers’ Compensation Commission.

So do we surrender to headlines and 
cliches? I agree with the President of the 
New South Wales Bar Association, Ian 
Harrison, who said that the day is not far 
away when uncompensated or inade
quately compensated voters will force 
the government of the day to reinstate 
unrestricted common law rights. And, as 
he says, this move will be driven by large 
sections of the community who are gen
uinely hurt. The old axiom is that you 
can only fool some of the people for 
some of the time. Conventional wisdom 
suggests that all of them will not be 
fooled for much longer.

I should just say that in the medical 
world, things are a little different. An 
imbalance has developed, such that 
responsible highly trained doctors 
undertaking very complex and demand

“There was a price for union 
silence on workers’ 
compensation reform. It’s 
called WorkCover Assist, and 
is nothing more than a bribe
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ing procedures can find themselves in 
great legal jeopardy should an obvious 
risk inherent in the procedure materi
alise. And this is a big issue for proce
dural specialists; it’s the other side of the 
coin. You want your son, your wife, 
your daughter, your husband, to have 
access to the best medical care, but often 
these procedures, with the advance of 
technology, are complicated, require 
enormous skill and, of course, are some
times high-risk.

The inherently high risk of major 
complication, or death, has resulted in 
large settlements and exhorbitant pre
miums for medical defence insurance. If 
we want neurosurgeons, then you can’t 
ask them to work for $400,000 a year 
and pay up to $150,000 in indemnity 
cover. They just won't do it. And where 
are we then, without that level of 
specialisation?

And that’s why, in order to preserve 
neurological services in public hospitals, 
the state government rapidly arranged 
to cover indemnity costs for public hos
pital patients. So here they were, virtual
ly acknowledging that while people 
have to be protected and were entitled 
to the benefit of this skill, you can’t 
make doctors responsible every time at 
law lor something that might go wrong.

Now, these are people who have 
completed doctors’ competitive six-year 
university courses, a compulsory two- 
year residency program, and what’s now 
another six years’ post-graduate train
ing. Surgical endeavours, we know, have 
developed enormously. And the patient’s 
expectations in terms of outcomes are 
often unrealistically optimistic. Here the 
architects of reform are on stronger 
ground. One surgeon 1 spoke to began 
practice 30 years ago. Back in the 70s, 
he paid $100 per annum in insurance 
premiums, without government inter
vention. This year he is paying $80,000. 
Does this reflect a manifestation of 
greatly increased negligence by his pro
fession, or does it reflect a gross distor
tion in the legal interpretation and 
implementation of tort law?

These problems are not going to be 
solved by governments fed by ingratiat

ing bureaucrats trying to pretend that 
they’ve got immediate solutions. We first 
have to determine whether the problem 
is one of ambulance-chasing lawyers and 
brain-dead judges. Or is it greedy and 
alarmist insurance companies that have 
never had it so good and have never been 
investigated? Perhaps the real answer lies 
with the judge who recently retired from 
the Queensland Court of Appeal, Justice 
James Thomas. He said, ‘Common sense 
had gone from the legal system when it 
comes to cases of negligence. ‘Some 
judges had enjoyed playing Santa Claus, 
forgetting that someone has to pay for 
our generosity. ‘We’ve allowed the tests 
for negligence to degenerate to such a 
trivia! level that people can be sued for 
ordinary human activity. When I say we, 
1 mean all levels of adjudication, right up 
to the High Court.’

In the same speech to the 
Queensland Parliament, Justice Thomas 
also said that ‘there is no point’ (his exact 
words) ‘in blaming plaintiff lawyers. We, 
the judges, are the ones who’ve laid 
down the ground rules and given the 
judgments. The buck stops with us, not 
them. We’re the ones who have let the 
quantum of damages get out of hand and 
who have lowered the barners of negli
gence and causation.’ He said, The trend 
of skyrocketing compensation payouts 
could only be altered by High Court rul
ings.’ But he said nothing at all about let
ting politicians legislate to address their 
Hew of the problem.

He concluded by saying that ‘I have, 
of course, faithfully followed precedent, 
but there is not a lot a judge, even at an 
intermediate appeal level, can do unless 
the High Court approves, except to 
bemoan the general trend.’

The disgraceful reality, in relation to 
injuries at work, in motor vehicle acci
dents and elsewhere, is that genuine vic
tims are left without access to proper 
representation and appropriate compen
sation, which would enable them to lead 
a life in the future as they would be enti
tled to expect, based on the conditions 
of their past, had they not become inno
cent victims.

If there is no system explicitly

structured to protect such people, then 
we should stop preaching that the great 
strength of western democracies is their 
unapologetic commitment to freedom 
because, quite frankly, in this state, that 
is now more honoured in the breach 
than in the observance.

1 see broadcasters as having an 
important public role but most journal
ists don’t do the type of homework nec
essary to do justice to this particular 
issue. It is complicated, but it’s not com
plicated when you have people write the 
type of letters they write to me, or arrive 
on your doorstep as they arrive for you.

So it’s very difficult to mobilise opin
ion adequately unless you take the broad
er Hew that, in a civilised and decent soci
ety, we have an obligation to look after 
people who can’t look after themselves 
when they are innocent. We certainly do 
it for people who are guilty; we fall over 
ourselves to give endless appeals to mur
derers and everybody else, at phenomenal 
cost. What justice is the poor coot injured 
in the workplace entitled to, for God’s 
sake? That’s the challenge.

And the reason that I have come 
here to make my rather limited observa
tions is that you can’t give up. I know 
that sounds a bit of a cliche, and I’m not 
here to give a pep talk, or to rally the 
troops, but if there are case studies 
where rights have been so significantly 
reduced, you’ve just got to get them to 
me. I’m not frightened of work; and this 
is going to take a lot of work to turn this 
thing around. And it isn’t self-interest. 
We’re able to walk here, most of us, and 
go home again. And whatever difficul
ties government might like to put in our 
way, we have a fair amount of job satis
faction and we can still go and have a 
game of tennis and kick a football. The 
people you’re representing and who 
write to me have had that opportunity 
denied to them. Worse than that, they 
have no one in the forum of public 
political representation who seems to be 
at all concerned about their well-being, 
and that’s the ultimate tragedy. E3 ^

Endnote: i APLA is in fact mounting this challenge.
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