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Evidence-in-chief: 
a checklist By Gerard Mu l l i ns

Although cross-examination is commonly seen as 
the ‘high noon’ of the trial, a judge is more likely 
to be persuaded by the evidence-in-chief of the 
plaintiff rather than the cross-examination of the 
defendant. The plaintiff holds the forensic 

advantage of being able to open the case and present a cogent 
and persuasive picture of the facts in evidence-in-chief before 
the defendant’s counsel can intervene. Structured, credible

and persuasive evidence-in-chief is the cornerstone on which 
successful case presentation is achieved.

Persuasive evidence-in-chief is realised by helping plaintiffs 
and their witnesses to tell the plaintiffs story in the best 
possible way. They can’t do that without significant help and 
input from their lawyer. Here’s a checklist for preparing 
evidence-in-chief from John Romano, a trial lawyer from 
Florida.1

IV
r E a c h  w i t n e s s  m u s t  b e  t h o r o u g h l y  p r e p a r e d  

b y  t h e  t r i a l  l a w y e r . V
r O r d e r  t h e  w i t n e s s e s '  e v i d e n c e - i n - c h i e f  in t e r m s  o f  l o g ic  

a n d  c o m m o n  s e n s e  a n d  p r e s e n t  it a c c o r d in g l y .

l2 ~ i  N e v e r  p u t  a w i t n e s s  in t h e  w i t n e s s  b o x  u n le s s  y o u  h a v e

____ 1 m e t  t h e m  b e f o r e h a n d  a n d  d i s c u s s e d  t h e  c a s e  w i t h

t h e m .  You n e e d  t o  be  t h o r o u g h l y  f a m i l i a r  w i t h  th e  

e v id e n c e  t h e y  w i l l  g iv e  o n  e a c h  a s p e c t  o f  t h e  c a s e .

V
r  If t h e  w i t n e s s  is w e a k  b u t  e s s e n t ia l  f o r  t h e  c h a in  o f  

e v id e n c e ,  m a k e  t h e  e v id e n c e  b r is k  a n d  t o  th e  p o in t .  

K e e p  t h e  e v id e n c e  b r ie f .  A v o id  q u e s t i o n s  t h a t  c a l l  f o r  a 

n a r r a t i v e  a n s w e r .  C o n t ro l  is im p o r t a n t .

r F a m i l i a r i s e  t h e  w i t n e s s  w i t h  t h e  c o u r t r o o m  a n d  t h e  t r i a l  

p r o c e d u r e . V
r  Q u e s t io n s  t h a t  c a l l  f o r  a n a r r a t iv e  a n s w e r  m a y  be b e s t  f o r  

s t r o n g  a n d  p e r s u a s iv e  w i t n e s s e s .  T h e  m o r e  e v id e n c e

[4 1 E x p la in  t o  t h e  w i t n e s s  a n y  r e s t r i c t i o n  o n  t h e i r  a b i l i t y  to

1----1 g iv e  e v id e n c e  on  a p a r t i c u l a r  t o p i c  b e c a u s e  o f

r e le v a n c e ,  h e a rs a y ,  e tc .

t h e y  c a n  g iv e  w i t h o u t  th e  in p u t  o f  t h e  l a w y e r  (in  t h e  c o u r t  

r o o m )  th e  g r e a t e r  y o u  w i l l  e n h a n c e  t h e  e v id e n c e  an d  

m a k e  it m o r e  b e l i e v a b le  a n d  p e r s u a s iv e .

V
r A d v i s e  t h e  w i t n e s s  a b o u t  a p p r o p r i a t e  d r e s s ,  h o w  to  

s p e a k  to  t h e  ju d g e  a n d  h o w  t h e y  s h o u ld  c o n d u c t  

t h e m s e l v e s  in t h e  w i t n e s s  box.

*14̂ R e m e m b e r t h e  l a w s  o f  p r im a c y  a n d  r e c e n c y  ( p e o p le  

_/] t e n d  to  b e l i e v e  a n d  a c c e p t  as  a c c u r a t e  t h a t  w h i c h  t h e y  

h e a r  a n d  u n d e r s t a n d  f i r s t  a n d  las t) .  D o n ' t  b u r y  y o u r  

im p o r t a n t  p o in t s  in t h e  d e ta i l .

V
 ̂ I n t e r v i e w  a n d  p r e p a r e  w i t n e s s e s  s e p a r a t e l y .

1 5  i F in is h  th e  e v i d e n c e - i n - c h i e f  s t ro n g ly .  D o n ' t  le t  t h e  

yl e v id e n c e  d r i f t  o f f  as  if y o u ' r e  n o t  s u r e  w h a t  e ls e  to  ask .[7 1 P ro v id e  t h e  w i t n e s s  w i t h  a c o p y  o f  a n y  s t a t e m e n ts ,  

L i / ]  i n t e r r o g a t o r i e s  o r  o t h e r  d o c u m e n t s  t h e y  h a v e  g i v e n  o r  

m a y  be c r o s s - e x a m i n e d  a b o u t .  M a k e  s u r e  t h e y  

u n d e r s t a n d  t h e  s i g n i f i c a n c e  o f  t h e  d o c u m e n t  in th e  

c o n t e x t  o f  t h e  t r ia l .

r U s e  d e m o n s t r a t i v e  e v i d e n c e  w i s e l y ,  e f f e c t i v e l y  a n d  

e f f i c ie n t l y .  V i s u a l i s a t i o n  a n d  e x p la n a t i o n  is v e r y  

im p o r t a n t .  P lan  w h e r e  it  w i l l  be  p r e s e n t e d  in e v i d e n c e .  

S p a c e  t h e  d e m o n s t r a t i v e  e v i d e n c e  o u t  so  t h a t  l o n g e r

V
r T h e  f i r s t  w i t n e s s  w i l l  g e n e r a l l y  be  th e  p la in t i f f .  B u t i n  

m o s t  j u r i s d i c t i o n s  t h i s  is n o t  m a n d a t o r y .  S o m e t im e s  a 

s t r o n g  l i a b i l i t y  w i t n e s s  m a y  m a k e  f o r  a p e r s u a s i v e  

o p e n in g  to  t h e  c a s e .  F o r  e x a m p le ,  t h i s  m a y  be

p a s s a g e s  o i o r a l  e v i u e n u e  a r e  uruK.en up  uy  r e i e r e n u e  iu  

d e m o n s t r a t i v e  e v i d e n c e .  D o n ' t  s h o w  t h e  w i t n e s s  th e  

d i a g r a m  o r  p h o t o g r a p h  in t h e  w i t n e s s  b o x  if t h e y  h a v e  

n e v e r  s e e n  it b e fo re .  T h e  w i t n e s s  m u s t  be  f a m i l i a r  w i t h  

a n y  d e m o n s t r a t i v e  e v i d e n c e  y o u  w a n t  t h e m  to  c o n s id e r .

p r o c e d u r e  w a s  p e r f o r m e d  w h e n  t h e  p l a i n t i f f  w a s  u n d e r  

a n a e s t h e t i c  a n d  th e  p l a i n t i f f  is u n a b le  to  c o n t r i b u t e  to  

th e  n a r r a t i v e  re la t i n g  t o  t h e  p e r f o r m a n c e  o f  t h e  s u r g e ry .

%
r P r e - e m p t  a n y  w e a k n e s s  in t h e  e v id e n c e  b y  e x p o s in g  it 

t h o u g h  t h e  w i t n e s s  in e v i d e n c e - i n - c h ie f .  T h is  w i l l  

m in im is e  t h e  i m p a c t  o f  a n y  c r o s s - e x a m in a t i o n  on  th e

V
r E v i d e n c e - i n - c h i e f  s h o u ld  be  d i r e c t  a n d  t o  t h e  p o in t .  

K n o w  w h a t  y o u ' r e  g o in g  t o  ask ,  a s k  it, a n d  s i t  d o w n .  

D o n ' t  g e t  in to  t h e  c o u r t  r o o m  a n d  ' w i n g  it' .

p o in t .  L e a v in g  m e  w e a k n e s s  in m e  n o p e  i n a i  m e  u e ie n o e  

m a y  n o t  s e iz e  on  it is a d a n g e r o u s  s t ra te g y .

If t h e y  d o  ra is e  th e  p o in t  ( a n d  t h e y  p r o b a b l y  w i l l )  t h e y  w i l l  

a p p e a r  to  h a v e  d i s c r e d i t e d  t h e  w i t n e s s .

Note: 1 P r e s e n t e d  a t  t h e  A T L A  A n n u a l  C o n v e n t i o n ,  S a n  
F r a n c i s c o ,  2 0 0 3 .  J o h n  F R o m a n o ,  R o m a n o  E r i k s e n  C r o n i n  &  

M u l l i n s ,  W e s t  P a lm  B e a c h ,  F lo r id a .

V
r R e f in e  y o u r  q u e s t i o n s  o n  c r i t i c a l  p o in t s  b y  p r e p a r i n g  

t h e m  c a r e fu l l y .  E n s u r e  t h a t  t h e y  a r e  n o t  s u b je c t  to  

o b je c t i o n .  In c o n f e r e n c e ,  te l l  t h e  w i t n e s s  t h e  q u e s t i o n s  

(in  s e q u e n c e )  t h a t  y o u  w i l l  a s k  t h e m .
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