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D efin ing  the beg inn ing and end o f the doctor: 
patient re la tionsh ip  has trad ition a lly  been a 
means o f c ircum scrib ing  the responsibilities 
o f medical professionals. A t com m on law, 
a doctor:patien t re la tionsh ip  begins w ith  

the proven acceptance o f c lin ica l respons ib ility  by a d u ly  
registered doctor. The basic legal respons ib ility  o f a doctor 
is to exercise reasonable care and s k ill in  the provis ion o f 
advice and treatm ent to a patient w ho has requested or been 
allocated his or her professional services.1

The do c to rp a tie n t re la tionship is generally deemed to have 
commenced at com m on law  even i f  it  came about as a result 
o f c lin ica l research, o r the demands o f a th ird  party (such as 
an insurer, the police, an em ployer, o r pu b lic  health o ffic ia l).2 
Once the d o c to rp a tie n t re la tionship has begun, a m yriad  
o f ethical, com m on law, legislative and in te rna tiona l hum an 
rights ob ligations apply.

Irrespective o f w h ich  party  wants to term inate the doctor: 
patient re lationship, reasonable notice must be given in  
order fo r a docto r to ensure c o n tin u ity  o f care.3 Recent 
Austra lian decisions, however, appear to be redefin ing legal 
responsib ilities at what used to be considered the ‘ta il end’ o f 
the d o c to rp a tie n t re la tionship.4 One o f the most im portan t 
changes involves the expansion o f the doctors du ty  o f care in  
relation to fo llo w -u p .5 It has also been argued that doctors ’ 
fiduc ia ry  ob ligations shou ld  be expanded to include a related 
du ty  to p ro m p tly  (at least before hospita l discharge) disclose 
to patients adverse medical events related to the ir ow n 
treatm ent.6

Some com m entators contend that such redefin itions 
may have a significant im pact on the practice o f m edicine 
in Austra lia, creating increased costs from  over-servicing, 
o r ‘defensive m edicine’.7 O thers believe that such duties 
represent a re turn  to paterna lism  in  m edical decision-m aking, 
w h ich  is unw anted and unw arranted at a tim e when patients 
are increasingly seen as ‘consum ers’ w ho  are allegedly w illin g  
to trade universal access to basic care fo r freedom o f choice 
and responsib ility  to pay.8 A  ‘consum erist’ righ t o f self- 
de term ination , according to  th is view, opposes the du ty  to 
fo llow  up, because it accords the doc to r the power to give 
commands, rather than being an entrepreneuria l p rov ider o f 
d iscretionary advice.9

FOLLOW -UP: A FID UC IA RY DUTY?
In Breen v Williams, the H igh  C ourt d id  no t consider the 
d o c to rp a tie n t re la tionship to be com prehensively covered 
by legal rules o f fiduc ia ry  responsib ility .10 The C ourt 
emphasised that the p rim ary  legal d u ty  o f the doctor was to 
exercise reasonable care and s k ill in  the prov is ion  o f advice 
and treatment. It was not to act ‘on behalf o f ’ a patient, o r 
w ith  ‘un d iv ide d ’ "  or ‘un com prom is ing ’12 loyalty, so as to 
avoid any con flic t o f interest whatsoever, o r to warrant that 
treatm ent w o u ld  be successful.13

The justices found on ly  fiduc ia ry  ‘elem ents’ in  the 
re lationship. These fid icua ry  elements evolved from  the 
sensitive and in tim ate nature o f pa tien t reliance, the pa tien t’s 
need for bo d ily  exposure and to d ivu lge con fidentia l 
in fo rm ation , and his or her presum ed in a b ility  to fu lly

protect personal econom ic interests.14 Such restricted 
‘fiduc ia ry  elements’ were expressed as legal rules requ iring  
that doctors keep patient in fo rm a tion  confidentia l, receive 
no m ore than proper rem uneration and not procure gifts, 
no r sexually in tim ida te  or abuse the pa tien t.15 The C ourt was 
careful to leave open the capacity o f the fiduc ia ry  concept 
to ‘m o n ito r the abuse o f loya lty  reposed in  the medical 
p ractitioner by a patien t’, pa rticu la rly  where the doctor 
has obtained com m ercial benefit o r financial gain from  the 
patient beyond the agreed fee.16

In  a privatised healthcare system, however, contractual 
ob ligations may become the s tarting po in t fo r a discussion 
o f any m edical du ty  to fo llo w  up. A no ther op tion  w o u ld  be 
to extend the to rtious du ty  o f care in  m edical negligence, as 
occurred in  Rogers v Whitaker17 and Lowns v Woods.18 The H igh  
C ourt, however, has been exceedingly re luctant to pursue 
jus tice  by fin d in g  new to rtious  duties o f care given the raft 
o f state and federal leg is la tion19 that fo llow ed the m edical 
indem nity  ‘crisis’ and consequent Ipp Com m ittee Report.20

In Harriton v Stephens,21 fo r example, a m a jo rity  o f the H igh  
C ourt refused to find  an actionable du ty  o f care to a ch ild  
bo rn  w ith  catastrophic d isabilities as a result o f her m othe r’s 
doctor fa iling  to correctly order, in te rpre t and com m unicate 
rou tine ly  ordered diagnostic tests fo r rubella, in order to give 
the parents the choice o f te rm ination . K irby  J, in  dissent, 
agreed w ith  the dissent o f Mason P in the Supreme C ourt, 
and held that the to rtious c la im  in  th is instance involved »
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p h y s ic a l dam age (the  d is a b ility ) , w h ic h  was reasonably 
foreseeable an d  p reven tab le  and  caused b y  the  d o c to r ’s fa ilu re  
to  d iagnose and  give advice. B o th  ju d g e s  d isagreed w ith  the 
co n c e rn  o f  th e ir  respective m a jo r ity  b re th re n  a b o u t the  ‘keep 
o u t ’ s igns erected b y  n u m e ro u s  state pa rlia m e n ts  in  recent 
le g is la tio n  re s tr ic t in g  to r t io u s  l ia b i l i t y  As M ason  P he ld : ‘1 

k n o w  o f  n o  p r in c ip le  th a t d irec ts  the  c o m m o n  la w  to  pause 
o r  go in to  reverse s im p ly  because o f  the  a c c u m u la tio n  o f  
m isce lla ne ous  s ta tu to ry  o ve rrid e s .’22

O th e r  A u s tra lia n  cou rts , how ever, have h e ld  th a t -  at ve ry  
least, in  the  case o f  pa tien ts  w i th  serious c o n d itio n s  -  do c to rs  
have a resp on s ib ility , w h ic h  m ay be based e ith e r in  f id u c ia ry  

d u ty  o r  neg ligence , to  send re m in d e rs  in  the  event o f  m issed 
a p p o in tm e n ts .23 These standards have to  som e ex te n t been 
in c o rp o ra te d  in  gu id e line s  p repa red  b y  the  A u s tra lia n  
M e d ic a l A ssoc ia tion  and  the  R oyal A u s tra lia n  C o llege o f  
G enera l P ra c titio n e rs .24 These gu id e line s  are c a re fu lly  w o rd e d  
to  p lace o n ly  an e th ica l ra th e r th a n  a legal o b lig a tio n  o n  
m e d ic a l p ra c titio n e rs .

T h e  q u e s tio n  cons ide red  here is w h e th e r an exp an s ion  

o f  f id u c ia ry  d u ty  is m o re  l ik e ly  to  be accepted as the 
c o m m o n  g ro u n d  fo r  c la im s re la ted  to  issues o f  o b ta in in g  o r  
c o m m u n ic a t in g  fo llo w  u p , o r  o f  p ro m p t ly  d isc lo s in g  adverse 
even ts .25

Burnett v Kalokerinos26
M s B u rn e tt (the  p la in t if f )  co m p la in e d  o f  nausea, fa in tin g  
spe lls , a la ck  o f  energy, and  vag in a l b le e d in g  to  the de fend an t 
GP, D r  K a loke rino s . H e m ade an a p p o in tm e n t fo r  h e r w i th  a 
spe c ia lis t gynaeco log is t in  T a m w o rth .

I t  w as accepted b y  the  c o u rt th a t M s B u rn e tt re tu rn e d  ( in  
an u n re c o rd e d  v is it)  to  the d e fe n d a n t’s p rac tice  la te r in  the 
day. She th e n  a lleged ly  in fo rm e d  h im  tha t, due  to  fam ily , 
f in a n c ia l and  tra n s p o rta tio n  p ro b le m s , she c o u ld  n o t keep the  
spe c ia lis t a p p o in tm e n t. She requested a re fe rra l to  the  nearby  

to w n  o f  In ve re ll. The  de fend an t a lleged ly  re p lie d  th a t he d id  
n o t  ‘dea l w ith  anyone in  In v e re ll’ and  th a t i t  was h e r cho ice  
w h e th e r  she k e p t the  T a m w o rth  a p p o in tm e n t. M s B u rn e tt 
em p ha s ized  th a t she c o u ld  n o t m ake i t  to  the  specia lis t, to  
w h ic h  D r  K a lo ke rin o s  a lleged ly  responded  (u n d e r oa th  he 
d e n ie d  any re co lle c tio n  o f  the event): ‘ju s t  see h o w  i t  goes 
an d  i t  m ig h t settle d o w n ’ . G ive n  th is  reassurance, M s B u rn e tt 
so u g h t n o  fu r th e r  trea tm e n t fo r  the  n e x t 12 m on th s .

She was la te r d iagnosed w ith  ce rv ica l cancer and  
u n d e rw e n t ra d ica l su rg e ry  ( in c lu d in g  hys te re c tom y) and  
ra d ia tio n  trea tm en t. U ltim a te ly , th is  was a case in  w h ic h  an 
e a rlie r d iagnosis w o u ld  have avo ided , o r  at the  ve ry  least 
red uce d , the adverse consequences o f  tre a tin g  M s B u rn e tt ’s 
m etastas is ing  ce rv ica l cancer. She was aw arded the  fu l l  
a m o u n t o f  h e r loss, w h ic h  was la te r reduced  o n  appeal.

W h ile  d iscuss ing  c o n tr ib u to ry  neg ligence , S pender 

AJ re fe rre d  to  the  f id u c ia ry  na tu re  o f  the  d o c to r:p a tie n t 
re la tio n s h ip , w i th  its  in h e re n t im ba lance  o f  p o w e r and 
k n o w le d g e .27 O n  appeal, how ever, the  p la in t if f  was fo u n d  
to  have been liab le  fo r  c o n tr ib u to ry  neg ligence (h e r damages 
w e re  red uce d  b y  20 % ), as she sh o u ld  have acted in  response 
to  the  w o rse n in g  o f  h e r c o n d it io n .28 T h is  case raises a 
re le va n t b ro ad e r issue. L ia b il i ty  fo r  fa ilu re  to  fo llo w  u p  is

a serious f id u c ia ry  co n ce rn  fo r  d o c to rs  in  reg io na l areas, 
w h ere  pa tien ts  o fte n  need to  tra ve l great d istances to  ob ta in  

specia lis t trea tm en ts .

Wang v Central Sydney Area Health Service
In  th is  case,29 Jus tice  H id d e n  h e ld  th a t a d u ty  to  fo llo w  up  
extended  to  the  care o f  a p a tie n t w i th  head in ju r ie s  in  a 
h o s p ita l em ergency d e p a rtm e n t w h o  sou gh t release against 
m e d ica l advice . H id d e n  J in d ic a te d  th a t the  C e n tra l Sydney 
A rea H e a lth  Service, as the  s ta tu to ry  a u th o rity , was u n d e r a 
d u ty  to  p ro v id e  reasonable care fo r  the  p la in t if f ’s w e ll-b e in g  
to  the reasonable l im it  o f  its  resources.30

Kite v Malycha
In  Kite v Malycha,31 D r  M a lych a  b io p s ie d  a lu m p  in  M rs  
K ite ’s breast an d  sen t the  spec im en  aw ay fo r  testing. T h is  
p ro ced u re  was n o t reco rde d  in  D r  M a lych a ’s notes. M rs  K ite  
was to ld  th a t she needed to  ca ll to  o b ta in  the resu lts , and  a 
fo llo w -u p  a p p o in tm e n t was m ade an d  reco rded  o n  a card 
g iven  to  M rs  K ite .32 The spec im en  was analysed, fo u n d  to  be 

‘h ig h ly  susp ic io us  o f  c a rc in o m a ’ an d  the  resu lts  w ere  faxed 
b a ck  to  D r  M a ly c h a ’s office . H e d e n ie d  th a t he had  rece ived 
the  resu lts, b u t  the  C o u r t fo u n d  th a t h is  o ffice  had  rece ived a 
fax, a lth o u g h  i t  accepted th a t D r  M a lych a  had  never seen i t . 33

M rs  K ite  assum ed tha t, as she h a d  n o t heard  a n y th in g  
fu r th e r  fro m  D r  M a lycha , the re  was n o  cause fo r  conce rn . 
N in e  m o n th s  la te r, she co n su lte d  D r  M a lycha  and  was 
d iagnosed w i th  m etasta tic  breast ca rc inom a . D r  M a lycha  was 
fo u n d  liab le  fo r  n o t fo llo w in g  u p  o n  the  test resu lts , and  in  
fa il in g  to  have a re m in d e r  system  to  che ck  w h e th e r such  
re p o rts  had been re tu rn e d .34 A n  im p o r ta n t  issue in  th is  case 
was w h e th e r the  p a tie n t has a d u ty  to  take reasonable care fo r  
h is  o r  he r o w n  safe ty an d  w e llb e in g .35 S uch a f in d in g  w o u ld  
have m itig a te d  the  c la im  in  dam ages against the  do c to r. O n  
th is  p o in t, P e rry  J h ig h lig h te d  the  v u ln e ra b il ity  o f  the  pa tien t: 

‘I do  n o t th in k  th a t the  co u rts  s h o u ld  be q u ic k  to  f in d  
c o n tr ib u to ry  neg ligence  o n  the  p a rt o f  pa tien ts  w h o  
have p u t them se lves in  the  hands o f  c o m p e te n t m e d ica l 
p ra c titio n e rs  fo r  advice an d  tre a tm e n t.’36 

T he  th e n  S o u th  A u s tra lia n  A M A  P res iden t, D r  R odney Pearce, 

asserted th a t ‘u n t i l  [Kite v Malycha] w e  be lie ved  the  p a tie n t-  
d o c to r  re la tio n s h ip  in v o lv e d  jo in t  o b lig a tio n s ’ .37

Tai v Hatzistavrou
In  th is  case,38 the  p la in t if f  (M rs  H a tz is ta v ro u ) co n su lte d  the 
de fend an t (D r  Ta i), a spec ia lis t gynaeco log is t, c o m p la in in g  o f  
p o s t-m e no pa usa l b lee d in g . A  ph ys ica l e x a m in a tio n  d id  n o t 
reveal a n y th in g  a b n o rm a l, so D r  Tai de c id ed  th a t a d i la t io n  
an d  cu re tte  (D & C )  p ro ce d u re  was necessary to  ru le  o u t 
the  p o s s ib ility  o f  cancer. I t  was n o rm a l p ro ced u re  fo r  D r 
Tai to  f i l l  o u t  an a d m iss io n  fo rm  fo r  su rg e ry  and  a llo w  the 

p a tie n t to  s u b m it  i t  d ire c t ly  to  the  h o sp ita l. M rs  H a tz is ta v ro u  
s u b m itte d  the  fo rm  o n  the  same day. She th e n  w a ite d  fo r 
the  h o sp ita l to  co n ta c t h e r an d  D r  Tai w i th  the  date fo r  the 
p rocedure .

T he  fo rm  was lo s t in  h o s p ita l a d m in is tra t io n  and  the  
date fo r  the p ro ce d u re  was ne ve r set. D r  Tai d id  n o t 
fo llo w  up . Ten m o n th s  la te r, the  p la in t if f  re tu rn e d  fo r  a
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c o n s u lta tio n  w ith  D r  Tai, c o m p la in in g  o f  fu r th e r  b leed ing .
He im m e d ia te ly  b o o k e d  he r in  fo r  a D & C  p ro ced u re , w h ic h  
le d  to  the  d isco ve ry  o f  ova ria n  cancer th a t ha d  spread to  the 
u te rus.

I t  was h e ld  b y  the  N S W  C o u r t o f  A p p e a l th a t D r  Tai was 
n e g lige n t in  n o t b e tte r m o n ito r in g  the  p la in t if f ’s progress. 
P re is tley JA  stated:

‘ [ if] the d o c to r  th in k s  i t  necessary, even fo r  o n ly  p ru d e n tia l 
reasons, th a t the  p a tie n t s h o u ld  s u b m it to  a p a rtic u la r  
su rg ica l p ro ce d u re , th e n  the  d o c to r  has a c o n tin u in g  d u ty  
to  advise the  p a tie n t to  s u b m it to  the  su rg ica l p ro ced u re , so 
lo n g  as the  d o c to r /p a tie n t re la tio n s h ip  is o n  fo o t. ’39 

P ow e ll JA  saw no  need to  e x te nd  the  du ty, as a rticu la te d  in  
Rogers v Whitaker,40 to  cove r the  facts o f  the  presen t case. He 

c ite d  w ith  a p p ro va l P e rry  J ’s d e c is io n  in  Kite v Malycha, and 
h e ld  tha t D r  Tai was n e g lige n t th ro u g h :

‘w h a t appears to  have been inadequac ies in  h is  o w n  
system , [he] fa iled  to  ensure th a t the  p ro ced u re  w h ic h  
he con s id e red  necessary in  the  re sp o n d e n t’s in te res t was 
ca rried  o u t, the resu lts  o b ta in e d  an d  the resp on den t 
advised a c c o rd in g ly ’.41

Together, the  cases o f  Burnett v Kalokerinos, Kite v Malycha,
Tai v Hatzistavrou a n d  Wang v Central Sydney Area Health 
Service suggest th a t co u rts  (p a r t ic u la r ly  in  N S W ) are p la c in g  
a h ig h e r o n us  o n  hea lthcare  p ra c tit io n e rs  an d  hosp ita ls  n o t 
o n ly  to  p ro v id e  tre a tm e n t b u t  also to  take re s p o n s ib ility  fo r 
those pa tien ts  w h o  fa il to  re tu rn  fo r  tre a tm e n t o r  resu lts .42 
The basis o f  l ia b i l i t y  in v o lv e d  e lem ents  o f  to r t io u s  negligence, 
f id u c ia ry  d u ty  and  s ta tu to ry  lia b ility .

In  a recen t s tudy, an o v e rw h e lm in g  m a jo r ity  o f  pa tien ts  
su rveyed  (9 4 .1 % ) expected  d o c to rs  to  fo llo w  u p  even on  

th e ir  m issed a p p o in tm e n ts .43 I t  is  like ly , th e n , th a t m ost 
pa tien ts  s t i l l  v ie w  the  do c to r: p a tie n t re la tio n s h ip  as one in  
w h ic h  th e y  can safe ly re ly  o n  th e ir  d o c to r  to  g ive  ap p ro p ria te  
m ed ica l instructions ( ra th e r th a n  ‘co n su m e r ad v ice ’).

A FIDUCIARY O B LIG ATIO N  TO  PROMPTLY  
DISCLOSE ADVERSE EVE N TS
In  A u s tra lia , there is n o  legal o b lig a t io n  o n  m ed ica l 
p ra c titio n e rs  to  d isc lose to  a p a tie n t any  adverse event 
th a t th e y  k n o w  o r  suspect th e y  have caused. In  some 
ju r is d ic tio n s , p ro fe ss io na l o b lig a tio n s  re q u ire  re p o rtin g  
in c o m p e te n t c o n d u c t b y  a co lleague to  the  M e d ica l Boards.44 
Yet, g iv in g  in fo rm a t io n  to  a p a tie n t a b o u t core  aspects o f 
th e ir  tre a tm e n t a n d  an y  consequences, adverse o r  n o t, is 
recogn ised  as a core  c o m p o n e n t o f  fu n d a m e n ta l pro fess iona l 
v irtu e s , e th ica l p r in c ip le s  an d  n o rm s  o f  h e a lth  la w  and 
in te rn a tio n a l h u m a n  rig h ts .45 I t  is a lso recogn ised  as cen tra l 
to  m e d ica l f id u c ia ry  o b lig a tio n s .46

W h e re  pa tien ts  have su ffe red  an adverse event, su re ly  th is  
he igh tens  th e ir  v u ln e ra b ility ?  The  e q u ita b le  case fo r  a tta ch in g  
a f id u c ia ry  d u ty  to  re levan t aspects o f  the  d o c to r:p a tie n t 
re la tio n s h ip  is u n d o u b te d ly  pe rsuasive in  such  c ircum stances. 
Increasing ly , h o s p ita l g u id e lin e s  are re q u ir in g  h o s p ita l s ta ff 
to  re p o rt as m an y  adverse events as poss ib le , in c lu d in g  
‘n ear-m iss ’ events. T he  re p o rtin g , how ever, is u su a lly  done 
to  re g u la to ry  a u th o rit ie s  as p a rt o f  a n o n ym o u s  sen tine l 
event in c id e n t m o n ito r in g  stud ies. O fte n  h o s p ita l gu id e line s

m e n tio n  an e th ica l o b lig a tio n  to  in fo rm  the  p a tie n t o f  
the  event. O ccasiona lly , th e y  m e n tio n  th a t th is  is a c tu a lly  
im p o r ta n t  in  h e ad ing  o f f  the  p o s s ib ility  o f  subsequent 
lit ig a t io n .

T o rt la w  re fo rm  le g is la tio n  has p e rm itte d  d o c to rs  to  m ake  
an ap o lo g y  w ith o u t  th is  b e in g  co n s tru e d  as an ad m iss io n  

o f  lia b ility .47 The leg is la tive  d e f in it io n  may, in  the  A C T  an d  
NSW , fac ilita te  ea rly  d isc losu re  o f  an adverse even t (as the  
b a c k g ro u n d  c ircum stances ra t io n a lly  c o n te x tu a lis in g  the 
ap o logy ). I t  m ay  also in c o rp o ra te  an a ckn o w le d g e m e n t o f  
fa u lt w ith o u t  lia b ility , a lth o u g h  i t  does n o t re q u ire  i t . 48 T hus , 
le g is la tio n  th a t was designed to  ease p a tie n t c o m p la in ts  may, 
in  fact, be an e ffective m eans o f  e xp a n d in g  p a tie n t r ig h ts  and  
access to  in fo rm a tio n .

A llo w in g  do c to rs  to  d isc lose adverse events in  an  apology, 
w ith o u t  r is k  o f  lia b ility , m a y  increase the  l ik e lih o o d  o f  a 
p a tie n t b e in g  in fo rm e d  p ro m p t ly  w h e n  such  events have 
occu rre d , pe rhaps be fo re  a s ta tu to ry  l im ita t io n  p e r io d  has 
e xp ire d . B u t fro m  a p a tie n t’s pe rspective , th is  m ay  seem lik e  
an u n sa tis fa c to ry  resu lt, as s/he is un ab le  to  take lega l a c tio n  
ove r the  adverse events revealed in  an apology. Yet, w ith o u t  
the  b e n e fit o f  p ro te c tio n  fro m  lia b ility , m e d ica l p ra c tit io n e rs  
m ay have li t t le  in ce n tive  to  act in  the  p u b lic  in te res t and  

p ro m p t ly  in fo rm  a p a tie n t o f  any adverse events th a t m ay 
have occu rred , p a r t ic u la r ly  in  the  p riva te  hea lthcare  system  
w h ere  an e m p lo ye r o r  a d m in is tra to r  m ay  advocate n o n ­

d isc losu re  o n  cos t/be ne fit g ro u n d s .49 »
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A llo w in g  the righ t to p rom pt disclosure o f adverse events 
to be re linqu ished -  by a consent fo rm , fo r example -  seems 
to be rarely, i f  ever, justifiab le. One exception m ig h t be 
where disclosure o f the in fo rm a tio n  cou ld  reasonably be 
ju dg ed  by a health professional to lead to an im m inen t 
r isk  o f substantia l harm  to the patien t (equivalent to 
therapeutic  priv ilege under the disclosure o f m aterial risk 
doctrine ). A no ther cou ld  be necessity (the need to protect 
a patien t from  some external im m ediate and substantia l 
ha rm ), though  the relevant risk  o f harm  w o u ld  have to be 
substantia l, im m inen t and w e ll-docum ented. Considera tion 
cou ld  be given to sta tu tory pro tections from  subpoena and 
discovery, as are enjoyed by bo th  hosp ita l m o rb id ity  and 
m orta lity , and research and c lin ica l ethics com m ittees.

Should there be legal repercussions fo r fa iling  to provide 
open disclosure o f m edical mistakes, pa rticu la rly  i f  a 
lim ita tio n  period has passed? A cause o f action fo r negligent 
m edica l treatm ent generally arises w hen the negligent act 
occurs and results in  loss, damage or in jury. However, th is 
can be a com plex issue, especially where non-d isclosure 
has delayed the action. A vo id ing  p rom pt disclosure may 
mean that a lim ita tio n  period passes, deny ing a patient the 
rig h t to com pensation.50 A n extension may be granted at a 
cou rts  d iscretion where it finds deliberate non-d isclosure, 
strateg ically late disclosure o r fraudu len t concealm ent o f an 
adverse event.51 In Austra lia , changes made after the Ipp  
Report recom m endations in  NSW, V ictoria , Tasmania and 
the N o rth e rn  Territo ry  have rendered such extensions less 
like ly .52 In  these ju risd ic tio n s , the lim ita tio n  c lock runs from  
the date w hen the cause o f action is discoverable.53

F in d in g  that p rom pt disclosure o f adverse events is 
one o f the fiduc ia ry  elements in  the d o c to rp a tie n t 
re la tionsh ip  m igh t have fu rthe r benefits, creating an 
im p o rta n t spu r fo r qua lity  and safety im provem ents 
in  A ustra lian  healthcare.

C O N C L U S IO N
In  Austra lia , in ju re d  patients m ust in it ia lly  sue in d iv id u a l 
doctors and nurses in  negligence in  order to receive 
com pensation. For health professionals, the risk  o f 
personal lia b ility  creates a con flic t between the ir d u ty  to 
relieve patien t suffering and the ir ob liga tion  (encouraged 
by m edica l in d e m n ity  insurers and hospita l contracts) to 
com p ly  w ith  health law and risk  lim ita tio n  guidelines.

H ospita ls are no longer regarded legally as charitab le, 
custod ia l in s titu tion s  where staff create the ir ow n standards 
and regime o f care, and the in s titu tio n  is liable on ly  fo r 
the adequacy o f the ir selection.54 V icarious lia b ility  now  
imposes s tric t lia b ility  on the hospita l fo r the negligence o f 
salaried staff acting w ith in  the usual course and con tractua l 
scope o f the ir em p loym ent.55 The non-delegable d u ty  o l 
care56 (based, like  fiduc ia ry  duty, on the general p rin c ip le  o f 
special vu ln e ra b ility  and dependence o f pa tien ts)57 embraces 
hospita l respons ib ility  fo r the negligence o f independent 
contractors, such as v is iting  m edical officers, under a general 
ob liga tion  to use reasonable care in  treatm ent. C onceptual 
con fus ion persists, however, between th is non-delegable 
d u ty  and a hosp ita l’s em erging d irect lia b ility 58 to patients

for the fa ilure o f its  system o f care (w h ich  is more in  accord 
w ith  systems erro r research).59

Cases such as Harriton send a dangerous signal about the 
lack o f ju d ic ia l interest in  professional care in  the crucia l 
area o f fo llo w -u p  and disclosing adverse incidents. This is 
pa rticu la rly  concern ing given the g row ing  interest o f th ird  
parties such as insurance companies, health management 
organisations or em ployers in  the results o f genetic tests.60

If, however, the docto rs  fiduc ia ry  ob ligations to the patient 
were extended, patients w o u ld  benefit. In  Moore v Regents 
of University of California,61 the Supreme C ourt o f C a lifo rn ia  
he ld that the legal fidu c ia ry  duties o f the relevant doctors 
inc luded  a respons ib ility  to disclose ‘a ll in fo rm a tio n  m aterial 
to the patien ts decis ion ’ to undergo treatm ent.62 In Breen v 
Williams, G um m ow  J cited Moore, stating:

‘In  such cases ... the fiduc ia ry  p rinc ip le  w o u ld  monitor the
abuse of loyalty reposed in  the m edical p ra c tition e r by the
pa tien t.’63

A n extended fiduc ia ry  du ty  m igh t also require doctors, 
pa rticu la rly  in  h ig h -risk  s ituations, to disclose to patients 
any inducem ents by private pharm aceutical companies or 
health management organisations that m ig h t have in fluenced 
a c lin ica l decis ion.64

The advantages o f using fiduc ia ry  law, ra ther than general 
negligence, to protect the interests o f patients are not just 
tem pora l and practical; th is  approach is m ore consistent 
w ith  legal theory. Good law  proceeds from  a com m itm ent to 
fundam enta l professional and social v irtues, such as justice  
and loya lty  to re liev ing patien t suffering. ■
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