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standards

According to the United Nations Human Rights Committee (HRC), persons deprived of
their liberty should not be 'subjected to any hardship or constraint other than that
resulting from the deprivation of liberty; respect for the dignity of such persons must
be guaranteed under the same conditions as for that of free persons/1

espite this clear directive from the HRC,
ustralia has a disappointing track record when
comes to guaranteeing the human rights of
ersons detained in its prisons and immigration
detention centres.

This article provides an overview of the right to humane
treatment for people in detention under international law, as
set out in Article 10 of the International Covenant on Civil
and Political Rights (LCCPR)2and the UN Standard Minimum
Rules for the Treatment of Prisoners (Standard Minimum
Rules).3 It concludes with some brief comments on how this
international law right is relevant and applicable to domestic
law in Australia.

THE ICCPR AND THE RIGHTS OF PERSONS IN
DETENTION
The ICCPR, which came into force in 1976, enshrines a
number of fundamental human rights. Australia ratified
the Covenant in 1980, and is one of 160 countries that are
parties to the ICCPR.4

Although those in detention necessarily have some
limitations on their rights (such as, for example, their right to
freedom of movement), most rights protected by the ICCPR
also apply to detained persons. A number of ICCPR rights
are of particular relevance to persons in detention, including
the right to be free from arbitrary detention (Article 9) and
the right to a fair trial (Article 14). Importantly, Article 10
of the ICCPR specifically provides the right for persons in
detention to be treated with humanity and dignity.
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Article 10 provides:

‘Paragraph 1

All persons deprived of their liberty shall be treated with
humanity and with respect for the inherent dignity of the
human person.

Paragraph 2

(a) Accused persons shall, save in exceptional
circumstances, he segregated from convicted persons
and shall be subject to separate treatment appropriate to
their status as unconvicted persons;

(b) Accused juvenile persons shall be separated from adults
and brought as speedily as possible for adjudication.

Paragraph 3
The penitentiary system shall comprise treatment of
prisoners the essential aim of which shall be their
reformation and social rehabilitation. Juvenile offenders
shall be segregated from adults and be accorded treatment
appropriate to their age and legal status.’
When Australia ratified the ICCPR in 1980, it maintained a
reservation to Article 10 in relation to paragraph 2 and the
second sentence of paragraph 3. Australia indicated that
it would ‘progressively realise’ its obligation to segregate
convicted and unconvicted prisoners, and that it would
segregate adults and juveniles only where ‘such segregation
is considered by the responsible authorities to be beneficial
to the juveniles or adults’. It is both concerning and
disappointing that Australia continues to maintain this
reservation 27 years later.3
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This article focuses on the meaning and scope of Article 10,
paragraph 1, a relatively short provision, but one that has been
interpreted to give rise to a broad range of rights for persons in
detention.

ARTICLE 10, PARAGRAPH 1 OF THE ICCPR, AND THE
STANDARD MINIMUM RULES

Paragraph 1 of Article 10 applies to ‘all persons deprived

of their liberty’, which includes prisoners (convicted and
unconvicted) as well as involuntary patients in hospitals and
persons in immigration detention centres.6

Paragraph 1 has been held to apply equally to state-run and
privately-run institutions,7which is important in the Australian
context where the management of prison and detention facilities
is often contracted out to private companies.

The HRC has adopted an expansive approach to interpreting
paragraph 1, due in part at least to the use of the Standard
Minimum Rules as an interpretative tool.

The Standard Minimum Rules contain prescriptive guidelines
for the treatment of prisoners. A register of prisoners must
be kept; different categories of prisoners should be segregated
(taking into account sex, age, criminal record and the legal
reasons for their detention); and prisoners must have access to
medical services. The Rules also set out minimum standards
for prisoners in relation to accommodation, personal hygiene,
clothing and bedding, food, exercise, appropriate discipline and
punishment, access to information and complaint mechanisms,
and contact with the outside world, among other things.8

When the ICCPR was drafted in the 1950s, there was some
debate about whether the Standard Minimum Rules should
form part of Article 10, paragraph 1. Some state parties were of
the view that:

‘while the [Standard Minimum Rules] were not referred

to in Article 10 they should be taken into account in the

application of Article 10 by States parties to the Covenant and

that nothing in the Article should prejudice the application of
the Rules.”9
The HRC has confirmed in its General Comment on Article 10,
and injurisprudence, that the Standard Minimum Rules are
relevant to the determination of the content of Article 10.10

With regard to the Standard Minimum Rules, the following
types of treatment of detained persons have been held by the
HRC to amount to a breach of Article 10(1):

« being held in incommunicado detention;1
= being exposed to physical, psychological and verbal abuse
from prison officers or other fellow detainees;2

= being denied adequate medical (including mental health) care
and dental care;13

= being exposed to unsanitary living conditions;#

= being exposed to periods of isolationBBor overcrowding;16

= being provided with inadequate or insufficient food;I

= being denied adequate bedding;18

= being denied adequate exercise; 0

= being detained without natural light;2

« being denied educational opportunities or work;2 and

« being denied access to information and documents.2

AUSTRALIA'S TRACK RECORD
These minimum standards are not always being met in
Australian prisons.

In recent times, conditions in prisons and treatment of
detained persons in Australia have been the subject of local and
international scrutiny.

For example, a 2006 report by the Victorian Ombudsman
and the Office of Police Integrity raised serious concerns about
conditions in Victorian prisons.Z In 2007, members of the
judiciary in Victoria have made scathing comments about prison
conditions, describing those in the Melbourne Custody Centre
as an ‘embarrassment’2 and calling for action by the Executive
‘as a matter of urgency’.5

In the international arena, the HRC has found breaches
by Australia of its obligation to ensure the right to humane
treatment of detained persons in three recent cases.®
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WHERE TO FROM HERE: CHALLENGES AND
OPPORTUNITIES
Neither the ICCPR nor the Standard Minimum Rules give
rise to directly enforceable rights under Australian law.
However, there are a number of avenues by which these
instruments can be recognised in, and applied under,
Australian law.

Firstly, the ICCPR, as an international treaty ratified by
Australia, can impact our law and standards in a number
of ways, including by influencing the development of the
common law,Z as an aid to statutory interpretation where
there is an ambiguity,Band as a relevant factor to take into
consideration in the exercise of a discretion.®

Secondly, courts have on a number of occasions been
willing to consider non-treaty ‘soft international law’
instruments such as the Standard Minimum Rules as
indicators of relevant values and standards.3

Thirdly, in the ACT and Victoria, the Human Rights Act
2004 (ACT) and the Charter of Rights and Responsibilities Act
2006 (Vic) have enshrined a requirement that proposed
legislation be scrutinised for compatibility with human rights;
that existing laws be interpreted as far as possible in a way
that is consistent with human rights; and, under the Victorian
Charter, that public authorities discharge their responsibilities
in a way that gives proper consideration to human rights.

These avenues provide mechanisms for the legal profession
to seek to have the right to humane treatment in detention
recognised in domestic law. This may in turn be an
important step toward addressing the shortcomings in
Australias treatment of persons detained in its prisons and
detention centres. m
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