EDITORIAL

By Patrick Coetsee

remarked:
‘If the plaintiff has a right, he must of necessity have a
means to vindicate and maintain it, and a remedy if he is
injured in the exercise or enjoyment of it; and indeed it is
a vain thing to imagine a right without a remedy; for want
of right and want of remedy are reciprocal.’
That statement is as true today as it was then. But
remedies for rights are not always applied, a failing amply
demonstrated by two recent events.
The first was when the propensity for a national
Human Rights Act was banished to the backburner
by the Commonwealth attorney-general, despite the
overwhelmingly favourable response to the governments
own public consultation. The aftershocks of this
disheartening decision will be felt for years to come.
Perhaps it will be left to the individual states and territories
to lead the way, as the ACT and Victoria have done.
The second event was the High Court decision of
Tabet v Gett.2 In his article, ‘Loss of chance in medical
litigation’, Bill Madden explains that the Court held that no
damages are available for loss of a chance in Australia that
is less than 50 per cent. We are left with the outcome that
a 49 per cent chance of a better outcome will result in no
damages, but a 51 per cent chance results in full damages.

I n Ashby v White,1300 years ago, Lord ChiefJustice Holt

While these decisions are undoubtedly significant,
another issue on the horizon represents a greater threat.

It is the National Disability Insurance Scheme, as proposed
by senator Bill Shorten. Its pros and cons are succinctly
outlined by Jnana Gumbert in her article ‘The National
Disability Insurance Scheme - whats it all about’. This
proposal does have some meritorious goals, but it is also
laced with poisonous barbs. Better and more compensation
for disabled people is indeed a most commendable
intention. But to remove this remedy for those over 65, and
to remove the possibility for anyone to sue for damages for
a disability (aka: a NZ no-fault scheme) would be disastrous
for those affected.

We must face these future challenges with renewed vigour
and determination in the battle to protect people’ rights.
This is no time to remain silent and idle. It is a time for
action and agitation. Although difficult, the alternative of
inaction will only lead to unwanted consequences. As Lord
ChiefJustice Holt said, ‘it is a vain thing to imagine a right
without a remedy’. =

Notes: 1 (1703) 2 Ld Raym 938 at 953. 2 [2010] HCA 12.
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