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The preamble to the terms of reference of the 2002 Review of the Law of Negligence 
claimed that:

The award of damages for personal injury has become unaffordable and 
unsustainable as the principal source of compensation for those injured through the 
fault of another. It is desirable to examine a method for the reform of the common 
law with the objective of limiting liability and quantum of damages arising from 
personal injury and death/1

ollowing this assertion, the terms of reference 
requested the tpp Review Panel to ‘develop and 
evaluate principled options to limit liability and 
quantum of awards for damages’.2 In accordance 
with this brief, the Panel proposed various 

reform recommendations3 which, despite a call for a national 
response,4 were enacted to varying extents by non-uniform 
civil liability legislation across Australia.5 It is therefore

difficult to discern a consistent principle underlying the 
differing statutory approaches.

This article considers the scope of the application of the 
civil liability legislation, an issue which is still being clarified 
by the courts,6 despite the passage of some ten years since the 
enactment of the non-uniform civil liability legislation across 
Australia. The introduction of the civil liability legislation has 
made more important the pleading of intention, in addition
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to negligence, so as to maximise damages awards.7 This 
involves pleading torts traditionally referred to as intentional 
torts -  particularly trespass to the person.8 Such an approach 
is attractive for plaintiffs because, in several jurisdictions, 
tort claims which plead intention have been excluded from 
the operation of the legislative restrictions on the quantum 
of damages awards, and prohibitions on exemplary and 
aggravated damages.9 This approach reflects the policy that 
those who intend the harmful consequences of their actions 
should be held fully responsible.

CIVIL LIABILITY ACT EXCLUSIONS
In New South Wales (NSW), s i 1A of the Civil Liability Act 
2002 (NSW) (the NSW Act) states that provisions regarding 
damages apply to an award of personal injury damages, 
regardless of whether the claim is brought in tort, in contract, 
under statute or otherwise. However, s3B(l)(a) sets out three 
exceptions to the application of the Act: (a) civil liability of 
a person in respect of an intentional act that is done by the 
person,10 with intent to cause injury or death; or (b) that is 
sexual assault, or (c) other sexual misconduct, committed 
by the person. A similar exclusion appears in the Tasmanian 
legislation.11

In Victoria, s28C(2)(a) Wrongs Act 1958 (Vic) is framed in 
similar terms, excluding: ‘an award where the fault concerned 
is an intentional act that is done with intent to cause death or 
injury...’

In South Australia, the damages provisions apply to 
‘accidents caused wholly or in part by negligence or some 
other unintentional tort’.12

By contrast, in Queensland, the civil liability legislation 
applies to ‘any civil claim for damages for harm’, and 
intentional torts are not expressly excluded. Although there 
is an argument that the Queensland Civil Liability Act does 
not apply to intentional torts, this is yet to be judicially 
determined.13 Although there is no express exclusion 
in Queensland, the s52 prohibitions on exemplary and 
aggravated damages awards do not apply in cases of an 
unlawful intentional act done with intent to cause personal 
injury; or an unlawful sexual assault or other unlawful sexual 
misconduct.

The recent decision of the NSW Court of Appeal, Dean v 
Phung,M suggests important developments for personal injury 
claimants in the context of the application of the civil liability 
act exclusions, which may permit higher damages awards.

Dean vPhung
Dean v Phung15 is the first appellate consideration of medical 
treatment claims excluded from the civil liability legislation. 
The decision arguably has application well beyond its facts 
in two ways: firstly, by identifying a special category of 
‘uncapped’ negligence claims in some jurisdictions; and 
secondly, by widening the doorway for viable trespass-to-the- 
person claims.

Both options may permit significant increases in damages 
awards. At trial when assessed under the NSW Act, the 
patient, Mr Dean, recovered $1,388 million. On appeal, the 
award was increased by about 25 per cent to $1,743 million.16

The facts were unusual. A young man suffering a minor 
injury at work in 200117 was provided in the following year 
with root canal therapy, crowns and bridges on all 28 of his 
teeth, in 53 consultations18 at a cost of $73,640.19 One of 
the experts later described the treatment as inexcusably bad 
and completely outside the bounds of what any reputable 
practitioner might prescribe or perform20 -  that expert was 
not cross-examined.21 The dentist did not give evidence at the 
trial nor did he call any evidence to defend his treatment.22

UNCAPPED NEGLIGENCE CLAIMS -  INTENTIONAL  
NEGLIGENCE23
The NSW exception to the operation of the NSW Act 
excludes claims relating to ‘civil liability of a person in respect 
of an intentional act that is done by the person with intent 
to cause injury or death’.24 This exception has two elements: 
firstly an intentional act, and secondly an intent to cause 
injury or death.

Despite some differences between the three members of the 
NSW Court of Appeal in Dean v Phung, there appears to have 
been agreement25 that the language of the exception is not 
suggestive of concepts having some specific legal connotation, 
but is rather language which encompasses a broad policy 
objective,26 namely to leave those who have committed 
intentional torts to the operation of the general law.27

How then is the broad policy objective to be applied in 
practice? In relation to the first element, an intentional act, 
the court put it simply:

A medical procedure will generally be an intentional act... ’28 
Indeed, the court commented that ‘(m)any acts which give 
rise to tortious liability, including driving a car, are properly 
described as “intentional”. However, what is unforeseen or 
unintended is the consequence of driving in a particular 
manner.’29 So, in the case of an accidental laceration or 
perforation during surgery, for example, it would appear that 
the surgery is the act to which the label ‘intentional’ is to be 
applied, not the accidental laceration or perforation.

Establishing the second element, intent to cause injury, 
is therefore the critical issue for plaintiffs.30 On the facts of 
Dean v Phung, Basten JA appears to have equated the absence 
of therapeutic intent or cosmetic purpose with an Intent to 
cause injury’:

‘In ordinary language, an injury is a harmful consequence. 
Something which is done with a therapeutic intent, that is, 
to prevent, remove or ameliorate a disability or pathological 
condition, would not ordinarily be so described. Indeed, 
even non-therapeutic treatment, such as cosmetic surgery, 
would not generally be so described... The somewhat 
controversial distinction between therapeutic and non- 
therapeutic purposes may be disregarded. The appellant 
sought assistance from the dentist in relation to some 
minor chipping of his front teeth, together with a level of 
sensitivity and pain, apparently resulting from injury to the 
teeth, such symptoms not having preceded the blow to his 
jaw. There was no suggestion the purpose of the treatment 
was cosmetic. So far as the operation of s3B is concerned, 
it would have been sufficient for the appellant’s purposes 
to establish that the dentist knew at the time of giving »
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the relevant advice that the treatment was not reasonably 
necessary.’31

As to whether an inference could be drawn that the 
consequences were intended, Basten JA referred to what the 
dentist was found to have ‘believed’; namely, that at the time 
of giving the relevant advice the treatment was not reasonably 
necessary.32 However, later in the judgment (when discussing 
trespass), Macfarlan JA extends this language in a way which 
appears to encompass recklessness as to whether the treatment 
was appropriate or necessary. Macfarlan JA said:

‘I agree with Basten JAs conclusion that in the present 
case the appellant established that the practitioner acted 
fraudulently, at least in the sense that he was reckless as 
to whether the treatment that he administered was either 
appropriate or necessary (see [65]). In other words it 
was established that the practitioner did not perform the 
relevant procedures undertaken on the appellant’s teeth for 
therapeutic purposes but for another purpose, presumably 
to generate income for himself.. ,’33

MORE SCOPE FOR TRESPASS CLAIMS
A trespass to the person claim involving physical injury 
arising out of an intentional act -  battery -  may be brought 
where there has been a direct interference with the plaintiff 
as a result of the fault34 of the defendant. If the interference 
is consented to there is no trespass, such as where a patient 
consents to medical treatment.35

Although there has for some time been uncertainty about 
the effect of fraud on consent to medical treatment, Dean v 
Phung appears to confirm that fraud can vitiate consent.36 
However, Basten JA (with BeazleyJA agreeing) focused on 
ostensible consent and its validity, even falling short of fraud. 
He commented:

‘Where there has been an ostensible consent, which is later 
challenged, the convenient starting point is to consider the 
validity of the consent, rather than asking whether it has 
been obtained by fraud.’37

Having reviewed the cases, Basten JA summarised the law in 
four points.38 In particular, he said:

. .consent is validly given in respect of medical treatment 
in circumstances where the patient has been given basic 
information as to the nature of the proposed procedure. 
However, where the nature of the procedure has been 
misrepresented, consent will be vitiated. Thus, if it were 
demonstrated, objectively, that a procedure of the nature 
carried out was not capable of addressing the patient’s 
condition, there can have been no valid consent.’39 

On the facts of Dean v Phung, the application of this principle 
led to the conclusion that Mr Dean did not consent40 to the 
proposed treatment, because the core nature of the procedure 
had been misrepresented in that it was not in fact treatment 
necessary for his condition. As a result, the treatment 
constituted a trespass to the person.41

If, contrary to his preferred analysis, it was necessary to 
establish fraud, Basten JA found that the dentist was ‘at least 
reckless as to whether the treatment proposed was either 
appropriate or necessary for the purpose of addressing the 
appellant’s discomfort’.42

Macfarlan JA dissented on the question of whether a 
procedure objectively incapable of addressing the patient’s 
condition would vitiate consent. He expressed the view that 
the practitioner’s state of mind was a necessary element -  
either intending or being reckless as to the performance of 
the relevant procedures not for therapeutic purposes but 
for another purpose, presumably to generate income for 
himself.43

POSSIBLE FUTURE APPLICATIONS 
While it is difficult to predict the full range of cases in 
which the principles in Dean v Phung may give rise to future 
viable uncapped negligence claims or trespass claims, 
possibilities include cases involving sexual misconduct; 
cosmetic procedures that are not reasonably necessary; 
over-prescription of drugs of addiction; and perhaps the 
withholding of information about adverse events.

Sexual misconduct cases
In Dean v Phung itself, Macfarlan JA commented on R v 
Mobilio,44 (a sexual assault trial) in which the Victorian Court 
of Appeal said that for a woman’s consent to be real, she 
‘needs to understand that the act is one of sexual connection 
as distinct from an act of a totally different character’.
Justice Macfarlan said that it was therefore difficult to 
understand why the Court in that case nevertheless quashed 
the conviction of a radiographer who had introduced an 
ultrasound transducer or probe into a woman’s vagina for 
his own sexual gratification when he had led the woman to 
believe that he was conducting a medical examination.45 He 
stated that:

‘...consent to the penetration of one’s body for the purpose 
of medical treatment is not consent for other purposes 
such as sexual gratification or financial gain. The nature 
and character of the act of penetration may vary with the 
purpose for which it is performed.’46 

Although such claims may fall within the ‘intentional acts 
with intent to cause harm’ exclusion, specific exceptions 
are available in any event for sexual assault and sexual 
misconduct.47

Cosmetic procedures th a t are not reasonably 
necessary
Cases involving cosmetic procedures which the practitioner 
believed at the time of giving the relevant advice were not 
reasonably necessary may fall within ‘intent to cause injury’.
A possible example may be drawn from the circumstances 
in Health Care Complaints Commission v Dr Tat Kongjoseph 
Tiong,48 where it appears to have been implied that the 
procedure was designed to benefit the practice development 
aims of Dr Tiong more than the patient.

Over-prescription of drugs of addiction
In Health Care Complaints Commission v Dr Nemeth,49 the 
particulars included prescriptions in quantities in excess 
of recognised therapeutic standards of what is medically 
appropriate, when the practitioner knew or ought to have 
known that the drugs so prescribed were being, or were likely

4 4  PRECEDENT ISSUE 115 MARCH /  APRI



FOCUS ON CIVIL LIABILITY LEGISLATION IN AUSTRALIA

to be, abused. It is arguable that in such circumstances the 
practitioner may be found to have known or been reckless as 
to whether the treatment was appropriate or necessary so as 
to satisfy the requirement of ‘intent to cause injury’.

W ithholding inform ation about adverse events
In relation to the withholding of information about adverse 
events, in Wighton v Amot,50 the defendant was found 
negligent in: the failure to carry out sufficient post-operative 
examinations to determine whether the right spinal accessory 
nerve had been severed; the failure to advise the plaintiff prior 
to her discharge from hospital of the suspected severance of 
that nerve; the failure to carry out appropriate examinations 
of the plaintiff at the post-discharge consultation such as 
would have established the severance of the accessory nerve; 
and the failure to advise the plaintiff of the need for surgical 
repair of that nerve by a suitably qualified specialist.

It is arguable that in cases where there is a surgical error 
or other adverse event which is not disclosed to the patient, 
such failure to provide information may be found to be an 
intentional act with intent (recklessness) as to future injury to 
the patient.

CONCLUSION
While earlier cases have considered the scope of the 
exclusions to the civil liability legislation in the context of 
sporting injuries,51 claims against the police52 and claims 
against bouncers,53 Dean v Phung is the first time the exclusion 
has been held to apply in a medical context.

Given the differing civil liability exclusion provisions across 
Australia, the preceding discussion in relation to ‘uncapped’ 
negligence claims may not apply in jurisdictions other than 
NSW, Tasmania and Victoria. However, the greater scope for 
trespass to the person claims should apply, not only in these 
jurisdictions, but also in South Australia.

Dean v Phung has been applied in Bain v Bambit,54 where the 
court was called upon to determine the appropriateness of a 
preliminary discovery application. In that case, the plaintiff 
foreshadowed bringing a claim in trespass (battery) by 
arguing that the consent given by the plaintiff for Dr Bambit 
to operate upon her was in some way vitiated by matters 
not disclosed to the plaintiff at the time such consent was 
procured.

Given the renewed interest in pleading intention and 
intentional torts and the possibility of increased damages 
awards, it seems inevitable that further judicial consideration 
of the issues explored in Dean v Phung will follow. ■

This article has beoen peer reviewed in line w ith standard 
academic practice.
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