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Coverage and Criticism of Courts 

The Hon Justice Peter Applegarth, Supreme Court of Queensland1 

 

Many of us fondly recall the days when trial courts were covered by dedicated court 

reporters.  In those days, the typical court reporter on a metropolitan or regional daily 

newspaper usually had enough time to get things right, file several hundred words about a 

case and still get to the pub by 6 pm.  Things have changed in recent decades, and we cannot 

expect media coverage of the courts to return to what it once was.  The face of journalism 

has changed due to new technology and new media.2  This has had at least three 

consequences: 

1. The demise of dedicated court reporters, with experienced court reporters retiring or 

being made redundant due to staff cuts. 

 

2. A general decline in the depth and detail of reporting: this is partly a function of the 

way we access news and the relentless 24 hour news cycle.  Until fairly recently, court 

reporters had hours to submit a typical court report for that evening’s TV or the next 

morning’s paper 

 

3. The blurring of reporting and commentary.   

 

As to this last point, the law of defamation in common law countries makes a broad 

distinction between fact and opinion, even though in reality there is a continuum.  The theory 

goes that there is no such thing as a wrong opinion, but the facts are sacred.  Reporting of 

governmental and court proceedings used to be factual reporting, and opinion would be 

physically separated from it.  Today most coverage of trial and appeal courts is a blend of 

purported reporting of the decision and analysis, in the form of instant commentary.  It arises 

from the rush to be first to publish online, often with commentators asked to comment on a 

decision they have not even read, let alone carefully reflected upon. 

 

Then there is the rise of “commentators” in place of journalists.  These commentators often 

are unpaid because they come from a think tank or university, and so are good value for 

media budgets, or are freelancers who are paid a pittance to be provocative. 

 

Many of us probably imagine that a newsroom looks like this image, with conferences of 

editors, reporters and legal analysts discussing how a case is to be reported and fairly 

analysed.  This scene is a fiction, from the series The Wire, which more than a decade ago 

depicted the demise in many city newspapers of the dedicated court reporter, and the pressure 

on professional journalists. Things have gone from bad to worse since then. 

 

We live increasingly in a journalist free zone.  Beginners or interns try to report cases, and 

in haste and ignorance do things like report what is said in the absence of the jury.  We have 

“commentators” instantly expressing opinions based on short and inaccurate reports, having 

not read the decision they are critiquing.  

                                                           
1  Address to the Judicial Conference of Australia Colloquium, Darwin, 8 June 2019. 
2    See generally Jane Johnston “Three phases of courts’ publicity: reconfiguring Bentham’s open justice in the 

twenty-first century”  (2018) 14 International Journal of Law in Context 525 
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What is to be done? 

Courts try to assist reporters and the public to understand our decisions with judgment 

summaries, and by having court information officers.  Some courts even have guidelines and 

instructional manuals to teach reporters the basics of court reporting: something we used to 

assume was the subject of training in media organisations.   

We would be deluded to think that our modest attempts to train journalists, along with the 

provision of judgment summaries and the like, will do much to arrest the trend towards 

shorter, simpler and inevitably misleading reports of cases by both new and legacy media, 

which scramble to be first with the on-line news, written by time-poor journalists or interns.  

Courts need to appreciate the time and other constraints under which most professional 

journalists work.  We need to help journalists to fairly report, and then honestly comment 

upon, the cases we decide and our performance as judges. 

 

Cutting out the conduit? 

 

Even with assistance, including the ability of accredited media representatives to record what 

is said in court for the purpose of the accuracy of their reports, experience shows that many 

reports are incomplete, inaccurate or unfair. 

If large sections of the media cannot be relied upon to provide fair and accurate reports of 

courts, is it possible to cut out the conduit and have courts communicate their decisions and 

proceedings directly to the public? 

This is an aspiration, but an unrealistic one, for most courts.  Let’s face it, most of the cases 

we hear are boring and of no interest to the general public.  The exceptional cases that ignite 

media and public interest are reported, often in excruciating detail. 

Even our highest courts, which livestream their hearings, do not reach a large percentage of 

the population. 

Cameras in the courtroom  

In April 2016 the judges of the Supreme Court of Queensland published a report about the 

electronic publication of court proceedings.3  We viewed proposals for “cameras in the 

courtroom” as part of a broader process to ensure the public is accurately informed about the 

work that courts do, the justice system in general and particular proceedings which are open 

to the public.  We adhered to the principle that courts should control the audio-visual 

recording of court proceedings because of its potential to prejudice the right to a fair trial 

and to prejudice other important public interests, such as the protection of vulnerable 

witnesses. 

                                                           
3    Supreme Court of Queensland, “Electronic Publication of Court Proceedings” (Report, April 2016) 

<https://www.courts.qld.gov.au/__data/assets/pdf_file/0011/466463/sc-electronic-publication-of-court-

proceedings-report.pdf>. A summary of the recommendations is available at 

<https://www.courts.qld.gov.au/__data/assets/pdf_file/0007/466459/sc-electronic-publication-of-court-

proceedings-report-summary.pdf>.  

https://www.courts.qld.gov.au/__data/assets/pdf_file/0011/466463/sc-electronic-publication-of-court-proceedings-report.pdf
https://www.courts.qld.gov.au/__data/assets/pdf_file/0011/466463/sc-electronic-publication-of-court-proceedings-report.pdf
https://www.courts.qld.gov.au/__data/assets/pdf_file/0007/466459/sc-electronic-publication-of-court-proceedings-report-summary.pdf
https://www.courts.qld.gov.au/__data/assets/pdf_file/0007/466459/sc-electronic-publication-of-court-proceedings-report-summary.pdf
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The concerns expressed by many respondents, and in overseas reports, led us to not favour 

the introduction of a system for the recording of evidence of witnesses for either live 

transmission or news broadcast.  Of course, ultimately it is for an individual judge to decide 

whether to allow any part of a proceeding to be recorded for the purposes of broadcasting or 

live-streaming.  We saw merit in permitting sentencing remarks to be recorded and broadcast 

by accredited media, and we developed a protocol for this to occur upon application to the 

sentencing judge. 

Livestreaming 

As for livestreaming of all proceedings, we reported: 

 “Many cases in the superior courts are of no real interest to the general public.  

Few members of the general public attend them, the media do not report them 

and it seems unlikely that more than a few members of the general public would 

wish to view them if they were live-streamed.  Monitoring the recording and 

transmission of evidence under a system which live-streamed all proceedings in 

all courtrooms would entail a very substantial cost to the community.  The 

resources required to establish a system to record and live-stream all proceedings 

and to apply appropriate restrictions on what is communicated to the general 

public cannot be justified at this stage in the light of the absence of anticipated 

demand.”4 

The loss of control over our content 

There is great diversity between courts in different jurisdictions as to how, by whom and for 

whom proceedings are recorded and transcribed. 

Queensland courts are still suffering the legacy of a flawed process whereby the State 

Reporting Bureau was abolished in 2013 and the recording and transcription of proceedings 

was outsourced to a commercial supplier.  That process was heavily criticised by the 

Auditor-General following an investigation.5 

The quality of transcripts has declined. Transcripts cannot be urgently provided, as they once 

were when we had dedicated court reporters who were, and felt, part of the court in producing 

a prompt and accurate record of what was said in court.  The diminishing quality and 

timeliness of transcripts greatly impedes a judicial officer’s ability to publish the transcript 

of ex tempore sentencing remarks.  We do not control the audio files of our sentencing 

remarks or other proceedings.  These have become a marketable commodity.  So, unlike the 

Supreme Court of Victoria, we cannot post audio files of sentencing remarks in a form which 

enables them to be accessed by the media. 

Promptly providing to the public (and interested parties) an accurate record of what we and 

others say in court should not be regarded as some kind of luxury optional extra.  The ability 

to promptly provide an accurate transcript or recording is an essential part of a system of 

                                                           
4  At [315]. 
5    Queensland Audit Office, “Provision of court recording and transcription services” (Report No 9, 2015-

2016)   <https://www.qao.qld.gov.au/reports-parliament/provision-court-recording-and-transcription-

services>. 

 

 

https://www.qao.qld.gov.au/reports-parliament/provision-court-recording-and-transcription-services
https://www.qao.qld.gov.au/reports-parliament/provision-court-recording-and-transcription-services


4 

 

open justice.  It enhances judicial accountability and public understanding of what courts do 

generally and in particular cases.   

One might have expected, with advances in technology and voice recognition software, that 

courts would be better equipped today than ten years ago to quickly provide an accurate 

transcript of what is said in court.  Unfortunately, the decline in the standard and timeliness 

of official court reporting makes it harder to promptly provide the public with an accurate 

account of what was said.  In my view, it is time for courts to reclaim institutional control 

over the recording, transcription and distribution of recordings of what is said in our courts. 

Real time transcript is taken for granted in arbitrations, commissions of inquiry and the 

superior courts of other countries with whom we like to compare ourselves.  The technology 

for real time transcript has been around for decades.  Yet it is exceptional in most courts.  

Commercial operators which have an effective monopoly over recording and transcription 

charge high prices to parties who request it.  You would not expect a monopoly to do 

anything else. 

Courts should aspire to provide the public, in appropriate cases, with accurate transcripts and 

recordings of proceedings in a timely way.  If we expect commentary on our cases to be 

informed, we should provide accurate transcripts to the public as soon as reasonably 

possible, not days and weeks after the commentary horse has bolted.   

Our courts should be provided with the technology and people who can provide a timely and 

accurate transcript. 

The unrepresentative nature of cases that are reported 

None of us should expect the cases that are reported in the media to reflect the typical cases 

we do each day.  Just as members of the public who visit courts and sit in public galleries 

“vote with their feet” by attending high-profile or interesting cases, the media will do the 

same.  It always has and always will.  The media may be expected to devote an inordinate 

amount of reporting to single cases which, for one reason or another, seem to capture the 

public imagination.  A murder case like that of Allison Baden-Clay will attract far more 

publicity than a sadly routine case of domestic homicide.  Cases involving high-profile 

individuals naturally attract reporting.  The natural result is that the cases which are reported 

in the media do not reflect the typical cases we do.   

The potential for the public to obtain a distorted view of crime and punishment should be 

recognised.  For example, the media attention to a rare case of child abduction, like the tragic 

case of Daniel Morcombe, is likely to lead the public to have a distorted view of the risk 

posed to children from strangers, compared to the risk from friends, family members, carers 

and known acquaintances.  Chief Judge Kidd of the Victorian County Court drew attention 

to the media’s coverage of so-called African gangs.  He told the ABC’s Four Corners 

program: 

 “I can say that in general terms, most of our work, the vast… majority of our 

work does not involve Africans.  If you are an African offender, and certainly if 

you are an African youth of South Sudanese background from the western 

suburbs of Melbourne, rest assured your case will be reported upon.  The media 

choose to report upon those cases.  That creates an impression … that our work, 
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a very significant proportion of our work is taken up with African youths from 

the western suburbs of Melbourne.  That is a false impression.”6 

Chief Judge Kidd should be praised for his comments about the media’s distorted coverage 

of some aspects of our criminal justice system.   

The broadcasting of sentencing remarks 

In addition, his Honour’s decision to permit live broadcasting of his sentencing remarks in 

the Pell case, the content of those remarks and the manner in which they were delivered did 

a great service to justice.  As one observer wrote: 

 “Whatever you think of yesterday’s sentence it was a brave and brilliant decision 

to allow livestreaming of court and thus give regular people who do not usually 

deal with the criminal justice system an insight into the extremely difficult job 

of sentencing.”7 

Another commentator remarked about how methodically Chief Judge Kidd went about 

sentencing Cardinal Pell, including how his Honour’s sentencing remarks seemed to shift 

“constantly between condemnation and sympathy.”  The judgment displayed by Chief Judge 

Kidd was said to involve “the balancing of competing interests and principles” and be “a 

kind of deliberation we rarely see in public because our media is so allergic to it.  But that 

rareness only makes it more valuable.”8  Others agreed that the main benefit of the live 

broadcasting of the sentencing remarks was an increase in community understanding of the 

sentencing process.  One commentator went so far as to urge that “just about all serious 

offending sentences should be broadcast”.9 

One problem, however, with broadcasting all serious offending sentences is the fact that the 

mainstream media is simply not interested in broadcasting most sentences that occur in our 

superior courts.  One can fairly suppose that there is insufficient interest to sustain the 

broadcasting of most sentences.  Commercial media organisations or public broadcasters are 

unlikely to broadcast most sentences, let alone less interesting proceedings.  Public 

broadcasters should not be expected to devote their channels to proceedings for which there 

is no real audience.  Courts are not in the broadcasting business and the cost of broadcasting 

most sentences for serious offending would be significant.  This would include the cost of 

vetting remarks which might lead to the improper identification of complainants and the 

publication of details which are subject to statutory restrictions.  So the call to broadcast 

“just about all serious offending sentences” is simply impractical.  It may also tend to assume 

that most of us could do as good a job as Chief Judge Kidd. 

Those of us who have had our sentencing remarks recorded and broadcast do not enjoy the 

experience.  Although the camera is unobtrusive and we do not alter the content of our 

sentencing remarks to reflect the expectation of a television audience, the knowledge that 

                                                           
6    Australian Broadcasting Corporation, “Crime and Panic”, Four Corners, 5 November 2018 (Chief Judge 

Kidd), <https://www.abc.net.au/4corners/crime-and-panic/10467544>. 
7 Duncan Fine, “The Judge Got Pell Sentence Right”, The Age (Melbourne), 14 March 2019, 23. 
8  Waleed Aly, “This is why we don’t leave justice in the hands of victims”, The Age (Melbourne), 14 March 

2019, <https://www.theage.com.au/national/victoria/this-is-why-we-don-t-leave-justice-in-the-hands-of-

victims-20190314-p5143p.html>. 
9  Justin Quill “Showing the Pell decision was brilliant.  More please”, The Courier Mail (Brisbane), 15 March 

2019, 28. 
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what you say is being recorded for broadcasting into TV land adds some additional stress to 

an already stressful experience.  The anonymity which we tend to enjoy in the general 

community is reduced, despite our appearance in wigs and gowns on the television. 

In jurisdictions in which the practice is to deliver ex tempore sentencing remarks almost 

immediately upon the conclusion of submissions, sentencing remarks are delayed and 

polished for the purpose of presentation.  Many would think that this is a good thing.  

However, if that became a more common feature of sentencing, it would have significant 

implications upon our productivity. 

Overall, and despite my personal dislike of seeing myself on television, I think the pilot 

program of recording sentencing remarks for broadcasting has been a success.  Seeing a 

sentencing judge actually denounce criminal conduct is more likely to convey what we do 

than broadcasting a photo of the judge with a typed quotation of the words that the judge 

spoke or a voice-over.  However, any claim that televising sentencing remarks adds greatly 

to public understanding of the sentencing process in general, or the sentences in particular 

cases, should be treated with scepticism.  A few snippets appear on the television news.  

They cannot have the educative effect that the broadcasting of all of Chief Judge Kidd’s 

sentencing remarks had in the Pell case.  The cynic in me says that the judges are content 

providers to broadcasting media which prefer moving pictures to still ones. 

The typical report 

Some courts, particularly final appeal courts, have the benefit of being covered by 

experienced and highly qualified legal commentators.  Few trial courts have that advantage.  

In a large, single-newspaper city there may be one court reporter from a newspaper 

attempting to cover many cases, or covering just one high-profile case, where the priority is 

to compete with electronic media to be first with an online report.  The priority will be on a 

short report of the number of years the defendant was sentenced to serve and perhaps, a few 

quotes from the sentencing submissions.  The media report of the sentencing process may 

run to a couple of hundred words.  Most reports typically say little or nothing about what 

was said at the sentencing hearing.  They certainly will not devote much time to the careful 

balancing exercise undertaken by the sentencing judge.  The report that appears in the hard 

copy of the newspaper the next day, and any associated online publication, may be padded 

with background details drawn from earlier reports of the case.   

Where so little of what judges actually say in their sentencing remarks comes to be reported, 

despite reporters being able to record on hand-held devices what the judge says, there may 

be an understandable reluctance by judges to devote much time to expediting the production 

of transcripts of ex tempore sentencing remarks.  Why bother if what we actually say is not 

reported in any detail? 

A partial answer, I think, is that we cannot complain about ill-informed commentary based 

on short, incomplete reports if we do not do all in our power to provide the public with access 

to what is actually said in court.  In the modern media environment we cannot realistically 

expect most journalists to write lengthy reports of the kind that once appeared in The Times 

Law Reports or The Moreton Bay Courier.  We can, however, aspire to providing those 

reporters with a link to our actual sentencing remarks and judgments, so that readers, if they 

choose, can “Read On” by clicking a link.   
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The public need to be informed about what we do and the reasons for our decisions.  The 

Jury Research projects show informed opinion in criminal cases aligns more closely to the 

sentences imposed by judges than uninformed opinion.10  In an era in which large sections 

of the media are unable or unwilling to report in any detail the reasons for our decisions, the 

courts themselves have to provide an accurate record of our decisions on a court website. 

Ideally, these should be included in the form of hyperlinks in media reports which purport 

to cover the case. 

An essential feature for such a project is to reclaim control of official reporting of court 

proceedings and to insist that the executive government give the resources to courts to 

produce a quick and accurate report of what we say, which is available to the media and 

directly to the public.  This is not an optional extra in a system committed to open justice 

and the rule of law.  In the modern media landscape it is essential for an informed public, 

informed commentary and to maintain public confidence in the administration of justice. 

Coverage of civil cases 

In some civil cases we can assist the media with judgment summaries.  Again, the task of 

assisting sometimes inexperienced reporters comes at a cost to the court.  A good judgment 

summary requires care, and input from the judge.  Ideally, the essential facts and the issue 

for determination will have been clearly stated in the judgment to be published.  If so, they 

can be cut and pasted into a first draft of the judgment summary.  However, the production 

of a judgment summary is not something which can be simply delegated to an Associate or 

a Court Information Officer. 

Citizen journalists 

The demise of conventional court reporting, and the increasing role for freelance reporters, 

interns and blogs poses the question of “who is a journalist?”  Any confidence that new 

technology will find an adequate replacement for a skilled, dedicated court reporter is 

misplaced.  Without disparaging the fine work done by some bloggers, who make it their 

business to report and comment on cases, the rise of the so called “citizen journalist” is no 

substitute for a paid, professional reporter who adheres to ethical standards. 

Writing of citizen journalists some years ago, David Simon (a journalist who created the 

brilliant TV series The Wire) wrote:  

 “...high-end journalism – that which acquires essential information about our 

government and society in the first place — is a profession; it requires daily, full-

time commitment by trained men and women who return to the same beats day 

in and day out until the best of them know everything with which a given 

institution is contending.”11 

 

                                                           
10    See generally University of Tasmania Faculty of Law, The Jury Projects 

<http://www.utas.edu.au/law/research/the-jury-projects> and Professor Kate Warner, “Preliminary Findings 

from the National Jury Sentencing Project” (Paper presented at 2019 Supreme and Federal Court Judges’ 

Conference, Hobart, Tasmania). 
11   See Eric Etheridge, Why David Simon is Wrong About Blogs and Local Reporting (7 May 2009) Opinionator 

<https://opinionator.blogs.nytimes.com/2009/05/07/why-david-simon-is-wrong-about-blogs-and-local-

reporting/> where a competing view also appears about journalists and bloggers. 

http://www.utas.edu.au/law/research/the-jury-projects
https://opinionator.blogs.nytimes.com/2009/05/07/why-david-simon-is-wrong-about-blogs-and-local-reporting/
https://opinionator.blogs.nytimes.com/2009/05/07/why-david-simon-is-wrong-about-blogs-and-local-reporting/
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Criticism of courts and judges 

Any number of statements can be found by judges that courts should be open to robust 

criticism, so long as it is honest and made in good faith.  In 1936, Lord Atkin famously 

wrote: 

 “[T]he path of criticism is a public way: the wrong headed are permitted to err 

therein: … Justice is not a cloistered virtue: she must be allowed to suffer the 

scrutiny and respectful, even though outspoken, comments of ordinary men.”12 

At about the same time, Sir Owen Dixon wrote that a court should make it clear that it does 

not intend to repress “any criticism which may be made on the Court and its doings and the 

law it administers if that criticism is fair and honest and is not directed at lowering the 

authority of the Court.  It is important that Courts should be the subjects of free criticism.”13 

In 1983 in Gallagher v Durack,14 Gibbs CJ, Mason, Wilson and Brennan JJ stated that the 

law must give due weight to the principle that “speech should be free, so that everyone has 

the right to comment in good faith on matters of public importance, including the 

administration of justice, even if the comment is outspoken, mistaken or wrong-headed.” 

One reason for concluding that “in many cases, the good sense of the community will be a 

sufficient safeguard against the scandalous disparagement of a court or judge”15 is the 

assumed ability of an ordinary reader or listener to decide if the comment is mistaken or 

unfair, based upon a contemporaneous and accurate report in the columns of the same 

newspaper of the decision which is being criticised.  With the disappearance or compression 

of reports of what was actually said or decided in a case, the ability to assess and reject the 

validity of a comment is lost. 

Sources of criticism 

Harsh criticism of courts and judges comes from many directions, and so it is invidious to 

generalise about what courts, and defenders of an independent judiciary and the rule of law, 

should do in response.  In many cases, the appropriate response is to “do nothing” and rely 

upon what the High Court described as “the good sense of the community”.  

The sources of criticism include online “readers’ comments” which are not moderated or 

reviewed in a way which once was the case for old-fashioned letters to the editor which came 

to be published.  Most judges are well-advised to not read “readers’ comments” in online 

newspapers, for fear of becoming chronically depressed.  The best we can do is content 

ourselves with the fact that the comments would not be as bad as they are if the reader had 

actually been informed about the facts of the case.   

A more visible source of criticism are the commentators whose words appear in the text of 

articles and purported reports of the case.  Working journalists under pressure to produce 

both a report and commentary can hardly be blamed for rounding up the usual suspects of 

professional commentators.  These include some retired judges who vie for the reputation of 

being Australia’s toughest judge.  That reputation is sometimes earned on the basis of being 

                                                           
12  Ambard v Attorney-General (Trinidad & Tobago) [1936] AC 322 (PC), Lord Atkin at 335. 
13  R v Dunbabin; Ex parte Williams (1935) 53 CLR 434 at 448. 
14  (1983) 152 CLR 238 at 243. 
15  Ibid. 
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the most successfully appealed against judge.  Judges who had a poor understanding of 

sentencing principles and comparable cases are unlikely to improve their skills in retirement.  

Still, if serving judicial officers on occasions appreciate retired judges coming to our 

defence, we can hardly complain if we are also kicked by retired judges. 

Another source of criticism is disgruntled litigants.  Someone who has lost a case, or lost a 

series of cases and shows some of the hallmarks of being a vexatious litigant, can hardly be 

expected to heap praise on the courts and judges who have found against them.  Again, the 

mental health and general wellbeing of judicial officers is not well-served by going looking 

for their online comments.  The best we can do is realise that few of these bloggers attract a 

wide readership. 

Another category of litigant is governments.  Judges should not be surprised when their 

decisions are attacked, sometimes unfairly, by governments who lose cases, and by media 

outlets which favour the government.  Governments are frequent litigants in the courts, 

prosecuting cases, bringing civil claims and responding to applications for judicial review 

of certain exercises of executive power.  In properly exercising judicial power to hold 

ministers, officials and public bodies to account the judges are not usurping executive 

authority.16  They are applying the rule of law and, as Lord Bingham noted, they exercise a 

constitutional power which the rule of law requires that they should exercise.  He continued: 

 “This does not of course endear them to those whose decisions are successfully 

challenged. Least of all does it endear them when the decision is a high-profile 

decision of moment to the government of the day, whatever its political colour.  

Governments have no more appetite for losing cases than anyone else, perhaps 

even less, since they believe themselves to be acting in the public interest and, 

in addition to the expense and disappointment of losing, they may be exposed to 

the taunts of their political opponents (who might, if in office, have done just the 

same).  This is the inescapable consequence of living in a state governed by the 

rule of law.  There are countries in the world where all judicial decisions find 

favour with the powers that be, but they are probably not places where any 

of us would wish to live.”17 

One might add, there are countries where all judicial decisions are praised by powerful media 

interests, but they are probably not places where any of us would wish to live. 

Judges have to expect harsh criticism.  There comes, however, a point when poisonous 

misinformation about judges and their decisions challenges the administration of justice and 

the rule of law. 

Thirty years ago, when I was a junior barrister doing media law cases (a “Murdoch 

mouthpiece” if you will), a headline and article like The Daily Mail’s “Enemies of the 

People” would not have been published in the UK or Australia due to a concern that it was 

a scandalous attack that might trigger a proceeding for contempt of court.  It was seen to be 

the Attorney-General’s or the Lord Chancellor’s responsibility to defend the judiciary, 

                                                           
16 Tom Bingham, The Rule of Law (London, Allen Lane, 2010) 65. 
17  Ibid. 
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which, as an institution, is not in a position to defend itself and its decisions by buying into 

public debates.18  We try to let our judgments speak for themselves. 

Things have changed, and judges are routinely abused, not only by dissatisfied litigants, but 

by powerful media organisations. After The Daily Mail’s scandalous attack on three senior 

judges, the Lord Chancellor did not spring to the defence of the judiciary.  The Lego Group 

did more to defend the judiciary, by deciding to withdraw its advertising from The Daily 

Mail, than the Lord Chancellor did. 

 

It is important, I think, for the judiciary and the legal profession to see these attacks on an 

independent judiciary in context, and as part of a broader attack by certain media 

organisations on supposed “elites”.  Academics, public broadcasters and others who criticise 

governments, or simply have a different point of view to those media groups, are attacked 

as “elitist” and “out of touch”.  Even other commercial media organisations are vilified as 

“elitist”. 

The irony of billionaires like Mr Murdoch accusing poorly paid academics and public 

broadcasters of being elitist is seemingly lost on his editors.  So do not expect a headline like 

this one any time soon.  

The judiciary is seen by governments and their media supporters as a constraint on the power 

of executive governments and legislatures to do things.  By insisting on due process of 

law, and by containing government officials to the limits of their lawful authority, judges 

attract government and media disfavour. 

The typical tabloid attack has three elements. 

First, the judges are an Elite:  I should hope they are. 

Second, the judges are Unelected:  Most adherents to a sophisticated view of democracy 

think that is a good thing.  The fact that we are unelected makes most judges respect the 

boundaries of judicial power.  We also look with amazement at the corruption implicit in 

campaign financing by judges standing for election in the US. 

Third, the judges are said to be out of touch: but this really means out of reach. 

In 2004, the Chief Justice of Australia, The Hon Murray Gleeson AC, stated: 

 “Judges live in the community. There is no empirical evidence that, as a group, 

their general experience of life is narrower than that of most other occupational 

groups. People who administer criminal justice probably see conduct that most 

members of the community never imagine. A Family Court judge would have 

a regular view of domestic relations that would throw many people into 

despair.  When you consider the parade of life that passes before a suburban or 

rural magistrate, it is difficult to understand why the judiciary, as a class, might 

be regarded as isolated from reality.”19 

                                                           
18   The role may be confined to unfair criticism which is capable of undermining public confidence in the 

administration of justice; see J Plunkett “The role of the Attorney-General in defending the judiciary” (2010) 

19 Journal of Judicial Administration 160. 
19 A M Gleeson, “Out of Touch or Out of Reach?” (2007) 3 The Judicial Review 241 at 242. 
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He also wrote: 

 “Judges have no techniques for, or expertise in, assessing public opinion. Judges 

ordinarily do not seek to influence public opinion. As an institution, the judiciary 

is passive in these respects.  Courts ... do not sample community opinion for the 

purpose of informing their decision-making.  And they do not set out to influence 

wider community values.  They are neither followers nor leaders of public 

sentiment.”20 

So if the accusation that judges are “out of touch” means we do not sample public opinion 

in order to reach a decision, then the accusation misunderstands the judicial function. 

Upon analysis, the accusation of being “out of touch” is a cute way of saying that we are 

“out of reach”: out of reach of the influence that powerful media organisations are used to 

exerting over governments, legislators, businesses and others.  If that is so, then it is a good 

thing that we are out of reach.  

Because many politicians, even those holding positions as Lord Chancellors and Attorneys-

General, seem beholden to media organisations, the judiciary can no longer expect 

politicians to defend the judiciary from outrageous attacks and abuse.  An independent 

judiciary increasingly relies on an independent Bar to defend it. 

Some might say that unelected, powerful judges are too sensitive to criticism, and that any 

renewed use of contempt proceedings against scandalous attacks may have an excessive, 

chilling effect on robust public discussion about the judiciary and reduce judicial 

accountability.  However, the laws in most liberal democracies give substantial scope for 

harsh criticism of the judiciary.  In common law countries contempt laws do not apply to 

even prejudiced criticism.  But the law of contempt should reach dishonest and scandalous 

abuse of the kind displayed in the “Enemies of the People” article and similar attacks on the 

administration of justice.  The supposed “right” to publish this kind of abuse is taken for 

granted by the media.  Unsurprisingly then, social media assume a right to abuse. 

Contempt of Court – scandalising the court 

 

A publication may amount to a contempt of court if it tends to interfere with the 

administration of justice in general.  It does not need to have a tendency to prejudice a 

particular proceeding.  One such contempt is known as “scandalising the court”.  A person 

who is responsible for the publication of material which has a tendency to undermine the 

confidence of the public in the administration of justice and lower the authority of the courts 

may be held liable for “scandalising the court”.21 

This form of contempt has the vice of a misleading label.  Contempt of court is a misnomer.  

Its object is not to protect the dignity of the courts, but to protect the administration of 

justice.22  As Lord Scarman observed in 1981, it is “high time” that this ancient term 

                                                           
20  Ibid. 
21  R v Hoser; Ex parte Attorney-General [2001] VSC 443 at [52], [55]; Hoser v The Queen [2003] VSCA 194 

at [16]. 
22  Attorney-General v Leveller [1979] AC 440 at 449. 
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disappears from the law’s vocabulary.  However, it has the advantages of long usage and 

familiarity, and therefore survives.23 

The words “scandalising the court” add to this misunderstanding about the law’s purpose by 

suggesting that its aim is to protect the sensitivity or majesty of judges.  The rationale for 

this form of contempt was identified by the majority in Gallagher v Durack: 

“The authority of the law rests on public confidence, and it is important to the 

stability of society that the confidence of the public should not be shaken by 

baseless attacks on the integrity or impartiality of courts or judges.”24 

In R v Dunbabin; ex parte Williams, Rich J stated that this form of contempt concerns: 

“[P]ublications which tend to detract from the authority and influence of judicial 

determinations, publications calculated to impair the confidence of the people in 

the Court’s judgments because the matter published aims at lowering the 

authority of the Court as a whole or that of its Judges and excites misgivings as 

to the integrity, propriety and impartiality brought to the exercise of the judicial 

office.”25 

Dead, dying or reviving? 

In 1985 Lord Diplock referred to contempt by way of publications which scandalised the 

court as being “virtually obsolescent”.26  This form of contempt was later abolished in 

England, Wales and Northern Ireland by the Crime and Courts Act 2013 and the Criminal 

Justice Act (Northern Ireland) 2013.27 

In this country in recent decades academics have debated whether scandalising contempt has 

a valid place.28  In Australia, this form of contempt is “not dead” and recent events suggest 

that it may be having a revival.  Interestingly, the reasons for the English Law Commission’s 

recommendations to abolish it included: 

a) Its disuse which was said to be a possible, though not conclusive, sign that it is not 

“necessary” in terms of the European Convention and that its abolition is unlikely to 

have significant effects in practice; and 

b) The uncertainties about its elements which would need to be resolved if the offence 

was to be retained. 

 

In the following section I will concentrate upon the uncertain scope of contempt for 

“scandalising the court”, particularly the scope of defences for “fair comment”.   

                                                           
23  Attorney-General v BBC [1981] AC 303 at 344, 362. 
24  (1983) 152 CLR 238 at 243. 
25  (1935) 53 CLR 434 at 442. 
26  Secretary of State for Defence v Guardian Newspapers Ltd [1985] AC 339 at 347A. 
27  The recommendations of the Law Commission, the Phillimore Committee and Parliamentary debates which 

led to this form of contempt being abolished appear in Londono et al (eds), Arlidge, Eady and Smith on 

Contempt (Thomson Reuters, 5th ed, 2017) 5-218 – 5-230 (“Arlidge”).  The Scottish concept of “murmuring” 

lingers on and was unaffected by the 2013 legislation. 
28  See, eg, O Litaba, “Does the ‘Offence’ of Scandalising the Court have a valid place in the law of modern day 

Australia?” (2003) 8 Deakin Law Review 113; K Gould “Scandalising Contempt in Australia: Dead? Dying? 

In much Danger?” (2010) 15 Media and Arts Law Review 23; E Fisher “The Courts’ Scandal: Scandalising 

the Courts in Australia” (2011) 16 Media and Arts Law Review 73. 



13 

 

Ancient origins 

 

This form of contempt was revived early in the eighteenth century.29 In 1742 Lord 

Hardwicke LC noted that “one kind of contempt is, scandalising the court itself”.30  In 1765 

Wilmot J explained the rationale for the law as being the impeachment of the King’s wisdom 

and goodness in the choice of his Judges.  This was said to excite: 

“… in the minds of the people a general dissatisfaction with all judicial 

determinations, and indisposes their minds to obey them; and whenever men’s 

allegiance to the laws is so fundamentally shaken, it is the most fatal and most 

dangerous obstruction of justice, and, in my opinion, calls out for a more rapid 

and immediate redress than any other obstruction whatsoever; not for the sake 

of the Judges, as private individuals, but because they are the channels by which 

the King’s justice is conveyed to the people.”31 

These eighteenth century judges were concerned to control the newly-established press.  

However, in the following centuries there were relatively few proceedings for “scandalising 

the court”. 

 

A celebrated case is R v Gray.32  Justice Darling had presided at a trial for obscene libel and 

warned the press to not report the obscenity as part of the proceeding.  After the trial an 

article criticised him, describing him as “an impudent little man in horse-hair” and a 

“microcosm of conceit and empty headedness”.  The article concluded: 

 

“No newspaper can exist except upon its merits, a condition from which the 

Bench, happily for Mr Justice Darling, is exempt.  Mr Justice Darling would do 

well to master the duties of his own profession before undertaking regulation of 

another”. 

 

The article was described by Lord Russell as “personal scurrilous abuse of a judge as a 

judge” and was held to be a contempt.  Professor Stevens has written that “the idea that 

criticising a judge might be contempt of court was invented by the Court of Appeal in 1900 

to protect Mr Justice Darling”.33  Although it is not right to say that this aspect of contempt 

was invented in 1900, R v Gray did mark its revival.  In later cases it was said that the 

jurisdiction was reserved for “scurrilous abuse of the worst description”.34 

 

Legitimate criticism 

 

The much-cited statement of Lord Atkin in 1936 in Ambard v Attorney-General for Trinidad 

and Tobago35 marks an important recognition of the right to criticise the administration of 

justice. 

 

“… whether the authority and position of an individual judge, or the due 

administration of justice, is concerned, no wrong is committed by any member 

                                                           
29  See Arlidge 1-57 ff; 5-231 and 5-232. 
30  St James’ Evening Post (1742) 2 Atk 469; 26 ER 642. 
31  Wilmot’s notes 243, 97 ER 94 quoted in Arlidge at 5-232. 
32  [1900] 2 QB 36 where the offending passage is not cited, whereas it is cited in 82 LT 534. 
33  R Stevens, The Independence of the Judiciary (Oxford University Press, 1993) 5. 
34  R v Vidal, The Times, 14 October 1922 per Lord Russell cited in Arlidge at 5-238.  
35  [1936] AC 322 at 335. 
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of the public who exercises the ordinary right of criticising, in good faith, in 

private or public, the public act done in the seat of justice.  The path of criticism 

is a public way: the wrong headed are permitted to err therein: provided that 

members of the public abstain from imputing improper motives to those taking 

part in the administration of justice, and are genuinely exercising a right of 

criticism, and not acting in malice or attempting to impair the administration of 

justice, they are immune.  Justice is not a cloistered virtue: she must be allowed 

to suffer the scrutiny and respectful, even though outspoken, comments of 

ordinary men.” 

 

The scope for vigorous criticism of courts was confirmed in the 1968 decision of the English 

Court of Appeal in R v Metropolitan Police Commissioner; Ex parte Blackburn.36   

 

Despite statements recognising the importance of freedom of speech, the High Court of 

Australia in 1935 found that criticism of it for employing its “keen legal intelligences” to 

“knock holes in federal laws” constituted a contempt on the basis that it alleged that the 

Court exercised ingenuity to defeat legislation of great public importance.37 Today, most 

judges would be happy to be accused of having exercised ingenuity, however, this 

publication was said to be calculated to lessen or discredit the authority of the Court in the 

minds of reasonable people. 

 

A more modern example of contempt in the form of “scandalising the court” is Gallagher v 

Durack38 in which the BLF union leader, Norm Gallagher, was found to have been in 

contempt for having publicly claimed that the actions of rank and file unionists had 

influenced the Full Court of the Federal Court of Australia in allowing an appeal.  This was 

found to undermine confidence in the independent and impartial administration of justice. 

 

What must be proved 

 

General statements that this category of contempt is reserved for the worst kind of scurrilous 

abuses hardly serve to define its scope.  The essence of the contempt is a publication that 

creates a real risk that public confidence in the judicial system will be undermined.39  

Satisfaction of this test depends on the substance of the allegation, the status of the author or 

publisher and the extent of publication.  

 

Content 

 

Naturally, the publication must relate to an aspect of the system of administration of justice.40  

The types of comments which may be deemed “scandalising” are ill-defined.  Statements of 

principle, such as those of Lord Atkin, permit comments about the administration of justice 

to be “outspoken”.  The dividing line between outspoken criticism and “scurrilous abuse” 

may be hard to define and not easily seen by either the person making the criticism or its 

target.  The uncertain scope of this form of contempt is reinforced by Lord Atkin’s statement 

                                                           
36  [1968] 2 QB 150. 
37  R v Dunbabin; ex parte Williams (1935) 53 CLR 434 at 435. 
38  (1983) 152 CLR 238. 
39  Solicitor-General v Radio Avon [1978] 1 NZLR 225; R v Hoser; Ex parte Attorney-General [2001] VSC 443 

at [52], [207], [217]. 
40  Halsbury’s Laws of Australia, “Contempt by Publication” [10.11.840]. 
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that “the wrongheaded are permitted to err… provided they abstain from imputing improper 

motives to those taking part in the administration of justice.” 

 

The cases establish certain categories that have been held to be of a scandalising nature.  

Professor Rolf notes the following: 

 

“(1) allegations imputing corruption, or a want of integrity, propriety or 

impartiality, to one or more courts or judges.  Examples are allegations 

that a court or judge has decided or is handling a particular case in a 

biased manner, is regularly inclined to exhibit bias or has acted corruptly; 

 

 (2) allegations that a court or judge is susceptible to the influence of outside 

individuals, pressure groups or institutions in making judicial decisions.  

Examples are allegations that a court has given in to the wishes of a 

powerful trade union or government body in reaching a decision, or has 

decided a case in favour of a particular party because of his or her wealth 

or influence; and 

 

 (3) “scurrilous abuse” of a court or judge. …”41 

 

As lawyers are fond of saying, the categories are not closed.  It is hard to see how a 

publication imputing that High Court judges exercise their ingenuity to find reasons for 

invalidating beneficial Commonwealth legislation amounts to scurrilous abuse. 

 

Imputations of bias 

 

As the first category suggests, the received wisdom is that an allegation of conscious bias 

may constitute a contempt.  What about unconscious bias?  Professor Goodhart, writing in 

1931, about the case of R v Colsey42 observed: 

 

“To state that a judge is consciously biased in his judgment is obviously a grave 

contempt of court, but to say, as is the natural implication of these words, that a 

judge may be unconsciously influenced in his political and social convictions is 

merely to state a fact which must be true in some cases unless judges differ from 

all other men.” 

 

However, in 1972 Hope JA suggested that an allegation of conscious bias does not 

necessarily constitute a contempt.  His Honour stated: 

 

“… It does not necessarily amount to a contempt of court to claim that a court or 

judge had been influenced, or too much influenced whether consciously or 

unconsciously, by some particular consideration in respect of a matter which has 

been determined.  Such criticism is frequently made in academic journals and 

books, and the right cannot be limited to academics…”43 

 

If, however, an allegation of bias presumptively amounts to a contempt, regard must be had 

to the right to make wrongheaded criticisms in good faith.  This may protect such an 

                                                           
41  Halsbury’s Laws of Australia [10.11.850].  (citation omitted) 
42  The Times 9 May 1931; (1931) 37 LQR 315. 
43  Attorney-General for NSW v Mundey [1972] 2 NSWLR 887 at 910. 
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allegation, either because the law does not extend to a critic acting in good faith44 or because 

the publisher could rely upon a defence of fair comment upon a matter of public interest. 

 

Chief Justice Griffith in R v Nicholls45 stated: 

 

“I am not prepared to accede to the proposition that an imputation of want of 

impartiality to a Judge is necessarily a contempt of Court.  On the contrary, I 

think that, if any Judge of this Court or of any other Court were to make a public 

utterance of such a character as to be likely to impair the confidence of the public, 

or of suitors or any class of suitors in the impartiality of the court in any matter 

likely to be brought before it, any public comment on such an utterance, if it 

were fair comment, would, so far from being a contempt of Court, be for the 

public benefit, and would be entitled to similar protection to that which comment 

upon matters of public interest is entitled under the law of libel.” 

 

I will return to this topic in connection with defences. 

 

Scope of publication 

 

The tendency of a publication to undermine public confidence in the judicial system may 

depend upon the extent of publication, not simply its content.  Although a publication which 

reaches only a small number of readers is less likely to attract prosecution than a mass 

communication, examples exist of publications to a relatively small number of individuals 

which have been held to constitute publication for the purposes of the law of scandalising 

the court.  These include: 

 

(a) A circular letter to an Attorney-General and 13 District Court Registrars;46 

 

(b) The filing of an affidavit which was available for inspection by any member of the 

public;47 and 

 

(c) Distributing a prospectus for a television mini-series to a limited number of recipients, 

mainly within the television production industry.48 

 

As the leading cases such as Gallagher v Durack and Ambard illustrate, a person who 

publishes a statement to another or a small group, such as attendees at a press conference, 

may be held responsible for its dissemination to the public at large where the person knew 

or intended this to happen or it was probable that it would be so disseminated.   

 

While the rationale for the law is that public confidence in the administration of justice 

should not be undermined, there are many cases involving limited publications.  For 

example, a limited publication by a solicitor contained in affidavits was found to amount to 

                                                           
44  Such publication may fall outside the protection envisaged by Lord Atkin in Ambard because it imputes 

improper motives. 
45  (1911) 12 CLR 280 at 286. 
46  Ex parte Attorney-General of New South Wales; re Goodwin (1969) 70 SR (NSW) 413. 
47  R v Collins [1954] VLR 46. 
48  Wade & Faull v Gilroy (1986) 83 FLR 14 (FAMCAFC) cited in Halsbury’s [10.11.810]. 
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scandalising the court.49  The same applies to placards which may be seen by a limited 

number of people.50 

 

Liability for republication assumes importance in the context of social media where 

criticisms may be retweeted.  There have been a number of cases in which statements posted 

on websites have constituted a contempt.51  However, the governing principle requires there 

to be a real risk “as a matter of practical reality”52 of having a tendency to lower the authority 

of or impair confidence in the Court.  Therefore, in McGuirk v University of New South 

Wales,53 the sending of various faxes alleging that a judge had been corrupt to the judge’s 

Associate, ICAC, the Ombudsman, the solicitor for the opposing party and two members of 

Parliament, was found to be unlikely to have that tendency. 

 

Context is important.  Therefore, a statement made in open court alleging that the judge is 

corrupt or a criminal when heard by participants in the proceeding or informed members of 

the public in the public gallery, whilst deplorable, is unlikely to cause a reasonable and 

reasonably informed observer to lack confidence in the Court or its judges.54  The position 

may be different if bald allegations of corruption or criminality are made to less informed 

readers. 

 

The mental element required to prove contempt by scandalising the court 

 

In Australia at least, it is sufficient to prove an intention to publish the relevant statement.  It 

is not necessary to prove that the publisher intended to undermine public confidence in the 

administration of justice.  Like other forms of contempt, the issue is the inherent tendency 

of the matter published.55 

 

Because an intention to publish the relevant statement is an essential element for liability for 

scandalising the Court, the respondent must have known that the publication contained the 

offending matter.56  This aspect gives rise to issues akin to those that arise in the context of 

defamation law for “innocent dissemination”.  It should also be recalled that Commonwealth 

law provides defences to certain internet content hosts and intermediaries in relation to the 

publication of matter in which the intermediary is unaware of its contents.57 

 

The prevailing view under Australian law that it is not necessary to prove that the publisher 

intended to undermine public confidence in the administration of justice is supported by an 

influential decision of Lord Hewart CJ in R v Editor of New Statesman; Ex parte DPP.58  

Later authorities in England and elsewhere might suggest that an intention to interfere with 

                                                           
49  Re Wiseman [1969] NZLR 55. 
50  Fitzgibbon v Barker (1992) 111 FLR 191.   
51  See Xuarez v Vitela [2012] FAMCA 574 in which a party to Family Court proceedings established a website; 

Lackey v Mae [2013] FMCAfam 284 which concerned a number of Facebook postings denigrating the Court 

and the litigation process and Tate v Duncan-Strelec [2014] NSWSC 1125 in which the respondent published 

material online that was critical of both the trial judge and the New South Wales judicial system. 
52   R v Hoser; Ex parte Attorney-General [2001] VSC 443 at [217]. 
53   [2009] NSWSC 1058 at [338]-[344]. 
54  Re Glew; Ex parte Attorney-General (Western Australia) [2014] WASC 107 at [65]. 
55  Attorney-General for New South Wales v Mundey [1972] 2 NSWLR 887 at 911-912. 
56  Arlidge 5-264; McLeod v St Aubyn [1899] AC 549. 
57  Broadcasting Services Act 1992 (Cth) sch 5, cl 91.   
58  (1928) 44 TLR 301. 
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the administration of justice is a necessary element.59  A South African decision also supports 

the proposition that it is necessary to prove an intention to bring the judges in their judicial 

capacity into contempt or of casting suspicion on the administration of justice.60  However, 

the decision of the Privy Council in Ahnee v DPP61 ruled that there was no additional element 

of mens rea.  It was sufficient that the publication itself was intentional. 

 

Lack of good faith 

 

Another uncertain aspect of this category of contempt are general statements that to 

constitute a contempt the publication must have been made mala fide.  As Lord Atkin stated, 

“No wrong is committed by any member of the public who exercises the ordinary right of 

criticising, in good faith, in private or public, the public act done in the seat of justice”. The 

statement must not have been motivated by malice or by an intention to undermine the 

standing of courts within the community.62 

 

An honest commentator whose criticism is based on a misunderstanding of the facts 

 

Before returning to the issue of substantive defences, it is appropriate to recognise an 

increasingly common problem generated by inadequate or inaccurate reporting of court 

proceedings.  Short, incomplete, inaccurate or misleading reports of what was actually said 

or decided in a proceeding may generate a flurry of criticism of courts in general or 

individual judges.  The criticism may come in a variety of forms.  My present concern is not 

with commentators close to the action, such as parties, who are responsible for the report or 

who know that it is untrue.63  My present concern is with commentators who base their 

comments on a misunderstanding of the facts of the case due to an inaccurate or incomplete 

report.  Individual citizens, relying upon a purported report of the proceeding, may accuse a 

judge or the court system of bias.  Do such citizens have a defence?  Should they have a 

defence? 

 

Defences – the influence of defamation defences 

 

The rationale for contempt of court in the form of scandalising the court is not to protect 

individual reputation, such as the reputation of a judge who is the subject of scandalous 

abuse.  Despite this, defences under the law of defamation are influential in determining the 

scope of liability for scandalising the court.  Chief Justice Griffith made this point in 1911 

in Nicholls when he said that an imputation of want of impartiality, if it were fair comment, 

would not be a contempt of court, but would be for the public benefit and entitled to “similar 

protection to that which comment upon matters of public interest is entitled under the law of 

libel.”64 

 

 

 

                                                           
59  Attorney-General v Sport Newspapers Ltd [1991] 1 WLR 1194; see also Arlidge at 5-260. 
60  State v van Niekerk 1970 (3) SCA 655 (T) at 657. 
61  [1999] 2 AC 294 at 307. 
62   R v Hoser; Ex parte Attorney-General [2001] VSC 443 at [66]. 
63  See, eg, Fitzgibbon v Barker (1992) 111 FLR 191 which concerned a report of protesters claiming that man 

had been “jailed for two years only because he wanted to see his children”.  This was found to be a “gross 

distortion of the findings in a particular case and of the role of the Family Court in general, and likely to lessen 

or discredit the authority of the Court in the minds of reasonable people.” 
64   (1911) 12 CLR 280 at 286 



19 

 

Truth as a defence 

 

The High Court in Nationwide News Pty Ltd v Wills65 was not directly concerned with the 

common law of contempt.  Instead, it was concerned with the constitutional validity of a 

statutory form of contempt contained in the since repealed Industrial Relations Act 1988 

(Cth).  That law was invalid because of its effect upon freedom of speech.  One reason for 

that conclusion was that it differed from the common law of contempt for scandalising the 

court in not allowing truth to be pleaded as a defence.66  As Brennan J stated: 

 

“It is not necessary, even if it be possible, to chart the limits of contempt 

scandalising the Court.  It is sufficient to say that the revelation of truth – at all 

events when its revelation is for the public benefit – and the making of a fair 

criticism based on fact do not amount to a contempt of court though the truth 

revealed or the criticism made is such as to deprive the court or judge of public 

confidence.”67  (emphasis added) 

 

The highlighted passage raises the question of whether truth alone is a defence or whether 

there may be an additional element of public benefit of the kind which existed before 2006 

under defamation laws in some States, in which truth alone was not a defence and a 

defendant had to establish some additional public benefit or public interest ingredient.  In 

the United Kingdom the Phillimore Committee favoured the creation of an offence akin to 

scandalising at common law.  It recommended that truth should not be an absolute defence, 

even if it consisted in pure allegations of fact.  This was because the presentation of such a 

defence might provide a platform for the repetition of the original assertions or allegations, 

and it might provide a cover under which to rake up some damaging episode in a judge’s 

past life.68  Instead, it recommended that truth should be a defence, provided that the 

publication was for the public benefit. 

 

It seems clear that under Australian law a defence of truth exists in answer to a charge of 

contempt of court related to scandalising the court.  Leaving aside the onus of proof in such 

a matter,69 the defence requires the truth of the imputation to be established as a matter of 

objective fact.  It is not sufficient for the publisher to have believed the allegations to be true. 

 

Fair comment on a matter of public interest 

 

As noted, Griffith CJ in Nicholls thought that a defence of fair comment upon a matter of 

public interest, as exists under the law of defamation, would be available.  Subsequent cases 

have recognised such a defence.70  Such a defence is consistent with the statement of 

principle of Lord Atkin in Ambard and also draws support from the High Court’s decision 

in Nationwide News Pty Ltd v Wills. 

 

                                                           
65  (1992) 177 CLR 1. 
66  Ibid at 31-33 (Mason CJ), at 38-39 (Brennan J), at 78 (Deane and Toohey JJ), at 103-104 (McHugh J). 
67  Ibid at 39. 
68  Phillimore Committee, “Report of the Committee on Contempt of Court” (Report, 1974) at [166]. 
69   See R v Hoser; Ex parte Attorney-General [2001] VSC 443 at [109] to the effect that a “defence”, if raised 

by evidence, must be excluded by the prosecution beyond reasonable doubt. 
70  Perera v The King [1951] AC 482; R v Metropolitan Police Commissioner; Ex parte Blackburn [1968] 2 QB 

155 at 155. 
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The views of Griffith CJ in Nicholls concerning the availability of a defence of fair comment 

were expressly endorsed by the Privy Council in Ahnee v DPP.71 

 

The recognition that there is a defence of fair comment on a matter of public interest, 

intended to provide similar protection to that which exists for comment upon matters of 

public interest under defamation law, raises an important issue.   

 

To what extent must any comment be based on facts truly stated? 

 

The defence of fair comment under the common law of defamation, and under its statutory 

analogues, requires any fair comment to be based upon a substratum of true fact.  The basis 

of the comment must be true and it must either appear in the publication complained of or 

be notorious.  This requirement was alluded to by Brennan J in Nationwide News Pty Ltd v 

Wills: 

 

“… It has been said that it is no contempt of court to criticise court decisions 

when criticism is fair and not distorted by malice and the basis of the criticism 

is accurately stated.  To the contrary, a public comment fairly made on judicial 

conduct that is truly disreputable (in the sense it would impair the confidence of 

the public in the competence or integrity of the Court) is for the public benefit.”72 

(emphasis added) 

 

The apparent requirement for any fair comment to be based upon true facts may be difficult 

to reconcile with general statements of the kind made by Lord Atkin to the effect that a 

contempt will not be committed by a wrongheaded critic who is permitted to err in exercising 

the ordinary right of criticising, in good faith, an individual judge or aspects of the 

administration of justice.  Other statements appear in the authorities to the effect that 

misstatements of fact do not render a publisher liable, provided the publisher was acting in 

good faith.73 

 

In Gallagher v Durack, the High Court restated the principle that: 

 

“Speech should be free, so that everyone has the right to comment in good faith 

on matters of public importance, including the administration of justice, even if 

the comment is outspoken, mistaken or wrong-headed.” 74 

 

Other statements can be found to the effect that the law of contempt for scandalising the 

court is limited to attacks which are “unjustified”75, “unwarranted”76 or “baseless”.77 

 

The generality of these statements of principle and the recognition of the right of individuals 

to comment in good faith about the administration of justice, even if the comment is 

                                                           
71  [1999] 2 AC 294 at 306. 
72  (1992) 177 CLR at 38-39; see also Mason CJ at 32. 
73  Re Evening News Newspaper (1880) 1 LR NSW L 211 at 239; R v Brett [1950] VLR 226 at 229; Perera v The 

King [1951] AC 482 at 488; R v Metropolitan Police Commissioner; Ex parte Blackburn (No 2) [1968] 2 QB 

150 at 154-5, 155-6 and 156-7. 
74  (1983) 152 CLR 238 at 243. 
75  R v Fletcher ex parte Kisch (1935) 52 CLR 248 at 257. 
76  Gallagher v Durack (1983) 152 CLR 238 at 244. 
77  Ibid at 243. 
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“outspoken, mistaken or wrong-headed”78 makes the scope of this category of contempt and 

its defence of “fair comment” uncertain.  Does an honestly-made criticism, based on a 

misunderstanding of the facts or a mistaken report of a proceeding, qualify as a potential 

contempt?  Is such a criticism protected as a “fair comment on a matter of public interest” 

notwithstanding the inability of the publisher to establish that the comment was based upon 

a foundation of true fact? 

 

These questions assume importance in an era in which reports of proceedings are 

increasingly short, incomplete or inaccurate.  Authoritative statements about “fair comment” 

were made in an era in which newspapers tended to report proceedings in greater detail than 

occurs today and with neutral reporting of the case and commentary upon it in different 

compartments.  The defence of fair comment rests on the principle that, provided the factual 

basis for the comment was apparent, and was true, outspoken and wrong-headed critics 

should be free to exercise the right to criticise in good faith.  The rationale was that, provided 

the factual basis upon which the comment was made was apparent, the reader or listener 

could assess whether the comment was warranted or not.  The same degree of assurance does 

not apply where any reporting of what the court actually decided is brief, inaccurate or 

practically non-existent.  Viewed, however, from the point of view of the commentator and 

potential defendant to a contempt proceeding, who had an honest belief in the comments 

made, based on an inaccurate or biased report of the proceeding, the inevitable question is 

“Why should I be prosecuted for contempt of court in commenting, in good faith, on the 

basis of a report which I believed to be accurate?  What else was I supposed to rely upon?” 

 

To give these questions a contemporary relevance, there may be widespread purported 

reporting of the supposed fact that Federal Courts or tribunals are biased in favour of 

refugees.  This view may be reinforced by public statements of persons in high office.  There 

may be widespread reporting of the supposed fact that State courts are extremely lenient on 

certain kinds of offenders.  These “facts” are reported and repeated, not simply in fringe 

social media posts, but in the mainstream mass media.  Should a commentator be free to 

make outspoken comments about these courts of a kind which would impair public 

confidence in the competence or integrity of the Court?  Should it matter whether the 

commentator is an ordinary citizen or a prominent and influential politician?   

 

Cases such as Fitzgibbon v Barker79 suggest that reports based upon supposed facts which 

are a gross distortion of the findings in a particular case or findings in cases in general before 

a particular court are deprived of protection.  It is sufficient to conclude that the scope of 

protection for “fair comment on a matter of public interest” is uncertain. 

 

Other defences recognised by the law of defamation 

 

If, as Chief Justice Griffith suggested more than a century ago, the law of contempt provides 

similar protection to a comment on matters of public interest to that allowed under the law 

of defamation, one turns to other defences which may be available in respect of publications 

about matters of public interest.  This includes common law and statutory defences of 

qualified privilege.  This is a vexed area of the law of defamation.  It includes debate about 

the application of the defence of common law qualified privilege (where there is no 

requirement to act reasonably) to mass publications, defences in other common law 
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jurisdictions in which a defendant may need to comply with the standards of responsible 

journalism and statutory defences of qualified privilege where there is a requirement to prove 

that the publication was reasonable in all of the circumstances.  It also extends to the so-

called Lange defence and the extent to which that category of common law defence applies 

to matters which are defamatory of judicial officers.  Again, the extent to which the law of 

contempt in Australia picks up these kind of defamation defences is uncertain. 

 

Contempt of court and Charters of Human Rights 

 

Any discussion about the scope of contempt of court must take account of the existence of 

Charters of Human Rights.  These charters, in different forms, recognise rights to freedom 

of expression, but state that such a right is qualified.  Sometimes the qualifications are clear 

and specific.  In other cases they are subject to general limitations.80  For example, in Barfod 

v Denmark,81 the European Court of Human Rights considered the case of an individual who 

had been successfully prosecuted for defamation of character after making allegations of 

bias against two Greenland lay judges.  The Court held that the interference by the State 

upon the defendant’s right to freedom of expression was prescribed by law, and had the 

legitimate aim of protecting the authority and impartiality of the judiciary.  The State was 

said to have a legitimate interest in protecting the reputation of the judges.82   

 

In 2008, the High Court of Justiciary considered factually inaccurate remarks by a solicitor 

in connection with the prosecution of a client under terrorism legislation.  Some significance 

was attached to the fact that some of the solicitor’s remarks contained what could be 

described as “an element of political expression”.83  The Court considered the values 

underlying Article 10’s protection, and observed that the Court should be slow to 

characterise speech having an element of political expression as contempt, since such speech 

attracts a high degree of protection under Article 10.  A finding of contempt should not be 

made unless, at least, the comments were “grave and insulting”.84  The Court recognised the 

body of European jurisprudence which attached importance to the Court’s central role in 

upholding the rule of law, which required that it should enjoy public confidence.  That was 

said to justify some restriction upon unjustified and destructive attacks.  Under European 

law any such restriction needs to be prescribed by law, to pursue one of the legitimate aims 

set out in Article 10 and be “necessary in a democratic society”. 

 

In its 2012 consultation paper on scandalising the court, the English Law Commission noted 

an argument that the law of scandalising the court might be incompatible with the European 

Convention on Human Rights and the uncertain state of the law.  The Law Commission did 

not believe that the European Court of Human Rights would find the existence of the offence 

to be incompatible with the Convention, but would be more likely to object to particular 

prosecutions.  Nevertheless, the Law Commission recommended that the offence be 

abolished, and this subsequently occurred. 
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In Canada the Ontario Court of Appeal has considered whether contempt for scandalising 

the Court might infringe the guarantee on freedom of expression contained in s 2(b) of the 

Canadian Charter of Rights and Freedoms.  In R v Kopyto,85 a lawyer had made highly 

critical remarks after the dismissal of a case in which he had appeared as counsel.  Some 

members of the Court concluded that the common law of scandalising could only be regarded 

as compatible with the Charter provided it was strictly limited in its application.  One 

perceived difficulty with the law was that it assumed, without requiring proof, that the words 

would bring the court into contempt or lower its authority.  The law did not prescribe a 

reasonable abridgment of freedom of expression, as guaranteed by the Charter.  On the other 

hand, two members of the court took the view that, properly understood, contempt of court 

was not an abridgment of freedom of speech since it could be committed only where the 

speaker intended to bring the administration of justice into disrepute, and that the risk that 

the administration might be interfered with had to be shown to be “serious, real or 

substantial”.  Those judges thought it was unnecessary to decide the constitutional issue. 

 

In New Zealand the law of contempt has been regarded as a reasonable limit upon freedom 

of expression, as guaranteed by the Bill of Rights Act 1990.  In Solicitor General v Smith,86 

a Member of Parliament broadcast statements which were regarded as seeking to put 

pressure upon a Family Court judge to decide a custody dispute in favour of one of his 

constituents.  The Court found that the defendant intended to put pressure on the Court, and 

also that his conduct might undermine the confidence of the public that decisions would be 

arrived at without reference to extraneous influences.  The Court took the view that what 

was said would undermine confidence in the Court itself, since, irrespective of how the 

Family Court decided the case, the public perception would be affected by seeing pressure 

so publicly applied.   

 

In May 2014 the New Zealand Law Commission published an Issues Paper which expressed 

the preliminary view that the retention of the common law of scandalising is untenable in 

the light of freedom of expression issues, rule of law concerns and the views of modern New 

Zealand society.  Its May 2017 report recommended that the law of contempt of scandalising 

the court be abolished, and that it should be an offence for any person (i) to publish an untrue 

allegation or accusation against a judge or a court (ii) when there is a real risk that the 

publication could undermine public confidence in the independence, integrity or impartiality 

of the judiciary or a court.  It would be a defence for the accused to prove on the balance of 

probabilities that: 

(a) the allegation or accusation was true; or 

(b) the person was the online host or distributor of the publication and was unaware 

that it contained the allegation or accusation.87 

It recommended that the Solicitor-General be responsible for considering prosecutions and 

also applying to the High Court for “take down” orders.88 

The Administration of Justice (Reform of Contempt of Court) Bill was introduced on 22 

March 2018.  The Justice Committee recommended that provisions for a new criminal 
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offence be removed from the Bill.89  Provisions would remain for the Solicitor-General to 

apply for “take down” orders.90  The Bill was referred to a Select Committee on 5 April 

2019. 

The revival of scandalising contempt in Australia 

 

Scandalising contempt is far from dead in Australia.  In 2008 Professor Pearson reported on 

a resurgence of cases in Australia and New Zealand over the previous decade of charges or 

threatened charges for scandalising the Court.  Most contained extreme statements about the 

judiciary.91  In her 2010 review of the cases, Dr Gould noted that: 

 

“there is a group of cases that appear to have a scandalising contempt dimension, 

although it was not expressly branded as such in the judgments, and have posed some 

challenge to proper categorisation.  This may be because they arise in the borderland 

territory between scandalising contempt and another head of contempt known as sub 

judice contempt.”92 

 

Further signs that “scandalising the court” was alive appeared in mid-2017 when the 

Victorian Court of Appeal issued a statement noting its concerns about criticisms made by 

three federal government ministers, published in The Australian.  Proceedings did not ensue 

after the newspaper and the ministers apologised for their comments.   

 

The Hon Dyson Heydon AC QC responded to the Victorian Court of Appeal’s 

foreshadowing of a prosecution for contempt of court in a February 2018 paper titled “Does 

political criticism of judges damage judicial independence?”93  Mr Heydon noted “defensive 

techniques available to the judges”, including recourse to the law of contempt.  He criticised 

the Court of Appeal, which decided that there would be no prosecution for the contempt, as 

suggesting that the Ministers and the newspaper had been guilty of contempt.  He posed the 

following question: 

 

“Did the Court, in threatening contempt proceedings, create an atmosphere 

inducing those with legitimate complaints to feel unable to make them without 

risking public embarrassment and possibly criminal sanctions?” 

 

He continued: 

 

“It is one thing for courts to dislike a stream of criticisms from the media and 

from politicians – well-informed or not, weighty or not.  It is another thing to 
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seek to dam the stream by threatening or actually initiating contempt 

proceedings.  Was the confusion between these things the fundamental error 

made in June 2017?” 

 

His article concluded: 

 

“Where judges seek to preserve judicial independence in response to political 

criticism by threatening use of the contempt power, do they actually strengthen 

the hands of those who oppose judicial independence?” 

 

Mr Heydon’s contribution was greeted with approval by the Commonwealth Attorney-

General, Mr Christian Porter, who stated in March 2018 “The right to debate the reasoning 

and outcomes of our courts should not be necessarily constrained by conflating regular 

criticism with a quite specific act of contempt”.94  In turn, the President of the Judicial 

Conference of Australia, Justice Robert Beech-Jones, responded that The Australian 

overlooked the distinction between “criticism of court decisions and the reasoning of the 

judges who make them on the one hand and personalised sledging of individual judges on 

the other”.95  The comments made by the government ministers were said to be in the latter 

category because none of the statements attributed to them involved a comment on any 

identified decision or judgment of a Victorian court. 

 

More recently the issue of scandalising the Court has been in the news following the 

commencement on 25 March 2019 of proceedings for contempt by the Director of Public 

Prosecutions against numerous media defendants.  The proceeding against some respondents 

alleged contempt of court in the form of sub judice contempt in that publications had a 

tendency to prejudice or interfere with the due administration of justice in the prosecution of 

Cardinal Pell.  The proceeding also sought a declaration in respect of other identified 

respondents that they be adjudged guilty of contempt on the basis that their publications had 

the effect of scandalising the Court.   

 

Retention, abolition or definition? 

 

More than 30 years ago the Australian Law Reform Commission criticised the law of 

scandalising contempt and recommended that it be abolished.  One of its major criticisms 

was that there was no need to prove the accused intended to impair public confidence in the 

administration of justice.  Another criticism was that there was no formal defence of 

justification available to the accused.  The second criticism was effectively met by the High 

Court’s decision in Nationwide News Pty Ltd v Wills.  Still, debates about the abolition of 

the common law form of contempt known as scandalising the court have continued in this 

country and in others.   

 

A key argument in favour of either abolition or a statutory replacement is the uncertain 

boundaries of liability, including the absence of clear definition of defences.  For example, 

the ALRC recommended that an honest and reasonable belief in the truth of one’s statement 

should be a defence.96  If the law of scandalising contempt is to be governed by statute, what 

should be the elements of the offence?  
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In 1983 the High Court in Gallagher v Durack stated that “in many cases, the good sense of 

the community will be a sufficient safeguard against the scandalous disparagement of a court 

or judge”.97  The rise of new media and social media, particularly the scope for criticisms to 

be retweeted or republished to a growing number of readers, presents new challenges for 

those with the responsibility to decide whether to initiate proceedings for contempt.  

Scurrilous abuse by a disaffected litigant or crank to a very limited readership may fail to 

satisfy the threshold requirement of proving a real risk that public confidence in the judicial 

system will be undermined.  Even where that threshold is reached, prudential considerations, 

including the good sense of the community to reject such accusations, may disincline courts 

and prosecuting authorities from taking action.  To do so may simply provide a privileged 

occasion for the allegations to be repeated and reach a wider audience. 

 

Has the social media horse bolted? 

 

In an era in which websites are devoted to disparaging individual judges and the judiciary in 

general, and any critic or blogger with a smart phone is a potential global publisher, some 

argue that the contempt horse has already bolted, and that we are at risk of paying too much 

attention to legacy media such as newspapers.  I disagree.  It may be impossible or 

impractical to restrain much of the scurrilous abuse of the judiciary which occurs on social 

media.  However, there remains a role for contempt of court in responding to outrageous 

attacks which undermine public confidence in the administration of justice.  Proceedings for 

contempt are not the only defensive techniques available to the judges.  Judges can hope to 

rely for support on the legal profession, academics and other supporters of the rule of law. 

 

Poisonous attacks upon an independent judiciary, such as that exhibited in The Daily Mail’s 

“Enemies of the People” headline, pose a real threat to public confidence in the judiciary.  

The abolition of the offence of scandalising the court in England deprived the English 

judiciary of a form of defence to this kind of outrageous attack. 

 

The High Court of Australia, like other courts in the common law world, has recognised that 

the law governing scandalising the court must accommodate the principle that “speech 

should be free, so that everyone has the right to comment in good faith on matters of public 

importance, including the administration of justice, even if the comment is outspoken, 

mistaken or wrong-headed”.  As a result, the House of Lords in one of the early Spycatcher98 

cases had to cop a tabloid headline displaying photographs of the judges with a caption “You 

Fools”.  Some might think that a similar response is in order when newspapers accuse senior 

judges of being “Enemies of the People”.  An emerging problem with permitting such 

scandalous abuse in the legacy media is that it serves to legitimise similar or even more 

extreme abuse of the judiciary in social media. 

 

Scandalising the court – a place remains for a properly-defined category of contempt 

 

Despite its misleading title and somewhat uncertain scope, the law of contempt should 

remain as one form of protection to the administration of justice against extreme and 

scurrilous attacks upon the judiciary which have a real tendency to undermine public 
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confidence in the administration of justice.  The law of contempt in this area should be made 

more certain.  The current law’s lack of certainty serves no-one’s interests. 

 

Conclusion: coverage and criticism of courts after the Fall of the Platonic Guardians 

Around the world the independence of the judiciary is under attack.  The rule of law and judicial 

independence in new and emerging democracies is not advanced by the example given in older 

democracies like the UK, the USA and Australia of baseless attacks which undermine public 

confidence in the judiciary.  In the UK, senior judges are labelled “Enemies of the People” in 

the mainstream media, and the government does nothing to defend the judiciary.  In the USA, 

a President needs to be told by the Chief Justice that “We do not have Obama judges or Trump 

judges, Bush judges or Clinton judges.  What we have is an extraordinary group of dedicated 

judges doing their level best to do equal right to those appearing before them.”99  In Australia, 

senior government ministers, who should know better and check their facts, make unfounded 

imputations about judges doing their job. 

A frequent subject of attack on the judiciary is the administration of criminal justice and 

sentencing.  Until about the mid-1980s, common law jurisdictions like the UK and Australia 

enjoyed what Professor Loader describes as “The Rule of Platonic Guardians”: a small network 

of “politicians, senior administrators, penal reformers and academic criminologists wedded to 

the belief that government ought to respond to crime (and public anger and anxiety about crime) 

in ways that, above all, seek to preserve ‘civilised values’”.100  Part of the work of the Platonic 

Guardians was to lead or at least manage public opinion on crime.  He wrote: 

 “...the governing disposition among Platonic guardians, shared…by government 

ministers up until the mid-1980s, lies in the express and implied view that untutored 

public sentiment towards crime is a dangerous thing – an object to be monitored 

and contained, steered down appropriate paths, taken on and argued with where 

necessary (most obviously, in this period, during the campaign to abolish capital 

punishment) but not to be followed, still less given governmental endorsement and 

expression.”101 

In the last few decades, we have seen the Fall of The Platonic Guardians, with government 

ministers either joining in media attacks, or saying nothing in response in defence of the 

administration of justice. 

Part of the problem is that politicians and others are called upon by the media to make instant 

comments about decisions they have not read or understood, and which often are the subject 

of inaccurate or misleading reports.   

There is little that courts can do to reverse the trend towards shorter, simpler and inevitably 

misleading reports of cases by both new and legacy media.  What we can do is at least ensure 

that an accurate, accessible record of what is said and done in court is quickly available to 

the public and the media.    If we expect commentary on our cases to be informed, we should 
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provide accurate transcripts to the public as soon as reasonably possible, not days and weeks 

after the commentary horse has bolted.   

The judiciary has to reclaim institutional control over the recording, transcription and 

distribution of recordings of what is said in our courtrooms.  Courts should be provided with 

the resources, the technology and the people to provide timely and accurate transcripts. 

Despite efforts by courts to better inform the public, scandalous attacks on the judiciary will 

remain a feature of public life.  The inertia shown by some first law officers in defending the 

judiciary makes an independent judiciary increasingly reliant on the legal profession to 

defend it from baseless attacks.  

Proceedings for contempt for scandalising the court should remain a last resort.  The current 

law is uncertain, especially the scope for commentators to defend a contempt proceeding on 

the ground of fair comment based on a mistaken report of a proceeding.  Law reform bodies 

in Australia (1987)102 and New Zealand (2017)103 have recommended that the law of 

contempt of scandalising the court be abolished, and replaced by a specific offence.  

Proposed New Zealand legislation includes a procedure for the Solicitor-General to apply 

for “take down” orders. 

The law of contempt is ill-adapted to the challenges of modern media, including instant 

commentary based on inadequate reports and social media giants hosting baseless attacks on 

the judiciary. 
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