
KIDNAPPING AT COMMON LAW. 
By K. A. AleKIN. 

THE statutes which have been passed in the United States of 
America as a result of the wave of kidnapping which has swept 

that country in the past six or seven years ~em to suggest that the 
common law remedies for this crime are either inadequate or obscure. 
Examination of the authorities shows that though they ar,e obscure. 
the remedies for this crime havet at common law, remained so flexible 
as to be perfectly adequate, the only thing lacking being the power to 
impose the death penalty, which power has been given in the United 
States of America. This flexibility is, no doubt, due to the fact that 
this crime has largely been overlooked in English law and by English 
criminals. There is an obscure common law misdemeanour which 
covers the offenc.e commonly known as kidnapping, though often 
called false imprisonment. But it is useful first to examine any allied 
offences which might be committed at the same time. 

There is neither in England nor in Victoria any statutory pro· 
vision which makes kidnapping as such an offence, though in the 
Queensland Criminal Code there is a provision1 under the heading of 
Deprivation of Liberty, which reads: "Any person who unlawfully 
confines or detains another in any place against his will or otherwise 
unlawfully deprives another of his liberty is guilty of a misdemeanour 
and is liable to imprisonment with hard labour for three years." 

This is the only statutory provision dealing directly with the 
matter. In New Zealand and in Tasmania where the criminal law 
has been codified, there is no provision at all dealing with it, and since 
both systems provide that the code shall supersede the common law 
and that no offenc,e shall be punishable unless it be so enacted in the 
code or in some other statute2 kidnapping is not a separate offence in 
those jurisdictions, and would be punishable only as assault in the 
absence of special circumstances to bring it under statutes cor
responding to the Victorian legislation mentioned below. The Tas
manian Act embodies in its definition of assaultS . . . the act of 
depriving another of his lib,erty." This, however, does not constitute 
it a separate offence, but merely one way of committing the offence 
of common assault. 

It would of course be impossible to kidnap anyone without com
mitting an assault, but it would ind~ed be rather surprising if it 
were the same crime to strike a blow at a person and to lock them 
up and keep them in custody for six months. 

There are statutory provisions covering the kidnapping of sp,ecial 
classes of persons though not of all persons., Thus SS. 55-6, 58·9 of 
the Crimes Act deal with the abduction, for immoral purposes, of 
women of varying ages. Sec. 57 deals, with the abduction from 
motives of lucre of women of any age. Sec. 60 makes it a felony 
punishable by imprisonment for no more than five years to "lead 

1. Queensland Criminal Code (1899), Sec. 355. 
2. New Zealand Crimes Act 1908, Sec. 6; Criminal Code 1924, Sec. 6. 
8. Criminal Code 1924, Sec. 182 (1) • 
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or take away or decoy or entice away or detain any child under the 
age of 14 years with intent to deprive any parent or guardian or any 
other person having lawful care or charge of such child, of posses
sion of such child or with intent to steal any article upon or about 
the person of such child," and also knowingly to receive or harbour 
such a child. 

There are also crimes which might be described as necessary acces
sories to successful kidnapping. These are involved directly the 
criminals try to make profit out of the kidnapping. Thus any att,empt 
to obtain any property belonging to the victim would bring into 
operation Sec. 116 of the Crimes Act 1928, which provides that "who
ever by menaces or by force demands any property, etc. ". . . of any 
person with intent to steal the same shall be guilty of felony." The 
writing of letters demanding ransom money from friends or relatives 
would be punishable as th,e felony of blackmail under Sec. 115 of the 
Crimes Act 1928, for the release of a person unlawfully imprisoned 
by some one who knows ;the imprisonment to be unlawful can hardly 
be said to be "reasonable or probable cause" for demanding money. 
Finally the forcing or threatening to force the victim to execute any 
valuable security would be a felony by Sec. 119 of the Crimes Act 
1928. 

False imprisonment or kidnapping as a separate and distinct 
offence, began as a felony, though it seems never to have b.een more 
than a minor felony. It is not mentioned by Glanvil, and the earliest 
reference to it is in the Selden Society's volume of SeZect PZeas of the 
Crown." There are in that collection four instances of the use of th,e 
appeal of false imprisonment.5 It is of interest to quote the first of 
these fairly fully. This was a case in the Lincolnshire Eyre of 1202 
in the Wappentake of Shirbeck, and the translated version runs 
thus:-

"William Gering appeals William Cook of imprisonment that he 
with his force in the King's peace and wickedly while (Gering) was 
in the ~rvice of his lord Guy at the Forge took him and led him to 
Freiston to the house of William Longchamp and there kept him in 
prison so that his lord could not get him replevied6 and this he offers 
to prove as the Court shall consider. 

"And William Cook comes and defends th,e felony and imprison
ment, but confesses that whereas he had sent his lord's servants to 
seize the beasts of the said Guy on account of certain amercements 
which Guy had incurred in the court of (Cook's) lord: (Longchamp) 
and which .though often summoned he had refused to pay, (Gering) 
came and rescu,ed the beasts that had been seized and wounded aser
vant of (Cook's) lord who had been sent to seize them, whereupon 
(Cook) arrested (Gering) until he should find pledges to stand the 
right touching both the wounding and the rescue and when (Gering 's) 
lord (Guy) came for him, Cook offered to let him. be replevied but 

4. SeZde.. Societll. Vol. I (1200-1225)., 
5. Ibid. pp. 18, 20, 61 and 109. 
6. Apparently replevin was applicable in the thirteenth century to persons as well BS 

to goods. 
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th!s ~Guy) refused and afterwards he repeated the offer befor,e the 
Kmg s sergeant, but even then it was refused and (Cook) let (Gering) 
go without taking security. 

"And Guy says that he puts himself upon ,the W appentake whether 
the imprisonment took place in the manner aforesaid and whether 
he (Guy) at once showed the matt,er to the King's sergeant or no. 
And William Cook does the same. And the Wappentake says that 
the alleged (imprisonment) took place in Lent and Guy did not show 
the matter to the Wapp,entake until a fortnight after St. Budolph's 
Day. And the County together with their Coroner says they never 
heard the suit in their Court. Therefore it is considered that the 
appeal is null and Guy is in mercy.7 And let William and those who 
are appealed as accessories go quit." 

In another case,8 one in the Northamptonshire Eyre in 1202 in the 
Hundred of Wymersley where there was an appeal of imprisonment, 
the victim aneged ,that he was imprisoned in a house and had sent 
friends to get the sheriff to come and release him but" those who were 
sent thither by the sheriff testify that they found him at liberty and 
disporting himself in William's house," and because of that the 
appeal was null and those who brought it in mercy. 

Bracton, writing about the middle of the 13th century, treats false 
imprisonment as a separate and distinct felony and gives us the words 
of the appeal which the Year Books omit sinc,e, no doubt, to those 
who wrote them the words of the appeals were so familiar as not to 
need repetition. He speaks of false imprisonment as "a double 
crime,"9 as does Fleta, saying that anyone committing that felony 
shall be guilty" on the one hand of unjust capture, and on the other 
hand of unlawful detention," thus showing that the two elements of 
the crime, capture or assault and imprisonment, were just as neces
sary in the 13th century felony as they seem to be in the modern mis
demeanour. In Fleta, too, a little more than a generation after 
Bracton, we find false imprisonment treated as a f,elony.lO Britton, 
writing at about the same time as Fleta, shows the minor character of 
the ~elony of false imprisonment by saying,ll "As to felonies there are 
some which concern our writ only, and may be prosecuted by us and 
not for us . . . . , there are some which concern the writ of others 
and not ourselves . . . . , there are also some felonies where no other 

7. In some curious way the onus seems to have fallen on William Gering's lord, and Wil
liam seems to have dropped out. 

S. Selden Society, Vol. I, p. 20. 
9. Brecton, Polio 145, Ch. 25. Although there was, at this period, no clear distinctiOll 

between crime and tort, it seems correct to translate Udelinquere" as "crime," since the 
matter is an appeal of felony. 

10. Ch. 20, p. 60. "It is possible also for an appeal to be brought for example in a 
ease where a free man has been captured and imprisoned against the peace of the King: 
for imprisonment is double crime, unjust capture a.nd unjust imprisonment, whether in 
cbains or Without, whether in a fortress or in some other way. The words of the appeal 
are: .A appeals B that whl!reas A was, etc., the same B came with force, etc., and 
nefariously took A and led him to such a place, and there detained and imprisoned him 
and placed him in a fortress, or in steel or in chains, or in whatever manner he was 
imprisoned, and there detained him from such a day to such a day, in spite of the pledges 
that he offered or until the said A paid him so much money for his ransom, or untiI he 
was set free by a writ of the King. And that this was done nefariously and felobiously. 
A offers to prove by his body according to the determination of the Court of the King." 

11. Britton, Ch. 2Z, S. 3. 
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execution follows at our suit, than such as in trespass, to wit, for 
Mayhem, wounds or imprisonment." Further, he gives us an indica
tion that eV,en then, at the end of the 13th century, the appeal of false 
imprisonment was falling out of use, when he says,12 "Appeals of 
felony may also be had for woundings and for imprisonment of free 
men and for every other enormous tr,espass; but for avoiding the 
perilous risks attending battles, it is much better to proceed by our 
Writs of Trespass than by Appeals." This passage in Britton leads 
Pollock and Maitland13 to say, ' , We see that towards the ,end of the 
13th century our law knows only some seven crimes which it treats 
as very grave . . " Three other crimes, namely Wounding, May
hem and Imprisonment have heen called felonies, and perhaps may 
still be treated as such if the injured man brought an appeal; but 
they are fast falling into the category of minor crimes." And at p. 
487 when discussing the three crimes of Wounding, Mayhem and 
Imprisonment, they say, "About the middle of the 13th century the 
growth of the action of Trespass afforded the injured party an alter
native and preferable mode of procedure. Saying nothing of felony 
he could sue for damages, and Britton strongly advised him to do 
so. " 

Though false imprisonment was thus the subject of an appeal of 
felony, it never, when procedure by indictment began to replace that 
by appeal, joined the ranks of the indictable felonies and by the 17th 
c,entury it seems to have become a misdemeanour. Coke, however, 
treats it as being a felony, though he admits it to be obsolete, but he 
does not mention it being a misdemeanour. He says, "And in ancient 
time there were appeals de plagis et de imprisonamento, but they are 
out of use and turned to actions of trespass,"14 and again15 "In 
ancient time there lay a writ de pace et imprisonamento," which he 
says was appropriate where there had been unjust capture and unjust 
imprisonment. (He there quotes the words of the appeal). But this 
appeal, he says, "We have the rather remember,ed that it may be 
observed what several remedies the law hath allowed for the relief 
and the ,ease of the poor prisoner. But the readiest is by way of 
habeas corpus." But when he discusses the various remedies which 
the injured party has for false imprisonment16 he mentions neither 
the appeal of felony of false imprisonment nor the misdemeanour. 
This would seem to indicate that although in the early 17th century 
the felony of false imprisonment had long been obsolete, the mis
demeanour had not yet established itself. Coke, however, is the last 
to treat false imprisonment as a felony, and by the end of the 17th 
century it is fairly clear that it has become a misdemeanour. There 
are four cases in the 1680 's which constitute practically the only 
authorities in English law and most unsatisfactory they are. The 
first is R. v. Wilnwre17 in 1682, the whole of the rel~vant paTt of 

12.. lbid" Ch. 25, S. 4. 
13. Histor1l of English Law, Vol. n, p. 509 
14. Coke, 1 Inst. 126 (b). 
15. 4 Inst. 182. 
16. 2 Inst. 52 et seq. 
17. Skinner. 47 amd 90 E.R. 23. 



134 RES JUDICATAE 

the r,eport of which reads, "In an information against Wilmore for 
spiriting a boy and carrying him into Jamaica, Pemberton C.J. de
clared the law to be against him, it not being lawful to take a child 
under age, though he pretend to have no friend, etc., and carry him 
away. " It is obvious that this case tells us nothing of the nature 
of. the crime of false impriso~ent, of whether it is a felony or a 
mIsdemeanour or of what constitutes the crime. The next case, R. v. 
LO:d Grey18 (which is commonly cited as an authority on Fals,e Im
prIsonment), in the same year is much more important, for there 
we have a peer charged with what is almost certainly the crime of 
false imprisonment, and tried in the ordinary courts with an ordinary 
jury. This is conclusive proof that it was only a misdemeanour for 
if it were a felony the trial would have been before the Lord High 
Steward presiding over either the House of Lords or his own specially 
constituted court as the case might be. The only doubt is as to 
whether the offence charged was false imprisonment, but if it were 
not, it is difficult to see what it was. The case is reported in several 
places, none of the reports being remarkable for its clarity. The 
relevant part of the report at Thomas Raymond 473 reads thus: "In 
a trial at the Bar in ,an information against Ford, Lord Grey of 
Warke for taking away Lady Henrietta Ber~eley . . . . the jurors 
found the defendants guilty." And that at 2 Shower 218, as 
fo~lows: "If a person be convicted of secreting another, he is not 
entitled to be bailed until he produc,es the body," and "Information 
against him for seducing away a daughter of Lord Berkeley's, she 
being his own wife's sister, and retaining her secret in his house .... 
and upon a trial at the Bar he was found guilty. " By far the fullest 
report is that in 9 How. St. Tr. 127, and there the actual indictment 
itself is given and the report reads:-"The Attorney-General has ex
hibited an information in this court against the Rt. Hon. Ford, Lord 
Grey of Werk, and others for that they . . . . , falsely unjustly and 
wickedly, by unlawful and impure ways and means conspiring con
triving practising and intending the final ruin and destruction of the 
Lady Henrietta then a virgin and unmarried within the age of 18 
years, 19 and one of the daughters of the Rt. Hon. George, Earl of 
Berkeley (the said Lady Henrietta then and ,there being under the 
custody government and education of the aforesaid Rt. Hon. George 
Earl of Berkeley, her father), they the said Ford, Lord Grey and 
others then and there falsely unlawfully and devilishly to fulfil perfect 
and bring to effect their most wicked impious and devilish intentions 
aforesaid, the said Lady Henr~etta Berkeley to desert the aforesaid 
the Rt. Hon. Earl of Berkeley, father of the aforesaid Lady Hen
rietta . . . . did tempt incite and solicit." " And then the aforesaid 

18. T. Raym. 473. Skinner. 61. 76 and 81 and 9 How. St. Tr. 127. 
19. The offence charged in this case would nowadays come, in Victoria, under S.55 

of the Crimes Act 1928, but so far as can be gathered from the reports 'nothing at all was 
made of the age of the lady. and though the sexual motive was mentioned. it does not 
seem to be treated as the essence of the case except in one instance by the Lord Chief 
Justi<le. who was then. one suspects, bent rather on influencing the jury than expounding 
the law, for his attitude to the accused seemed hostile throughout. The indictment also 
mentions conspiracy. but that is the only reference to it, and no attempt at all is made to 
explain that crime to the jury. 
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Ford, Lord Grey and others with force and arms, ,etc., unlawfully 
unjustly and without the leave and against the will of the said Rt. 
Hon. George Earl of Berkeley in prosecution of their most wicked 
conspiracies aforesaid, the said Lady Henrietta Berkeley then and 
there . . . . out of the dwelling house of the said Rt. Hon. Earl of 
Berkeley . . . . and out of the custody of the said Earl of Berkeley 
did take carry and ~ead away. . . . ." This indictment is far from 
clear, and it is by no means easy to decide what crime is charged. 
Nor does the Lord Chief Justice in his charge to the jury do any
thing to clarify the issue. He says at p. 178, "Look you, gentlem,en 
of the jury, here is an inforlUation on behalf of the King against my 
Lord Grey and the other defendants; and it doth set forth that my 
Lord Grey . . . . did unlawfully solicit the Lady Henrietta . . . . a 
young lady, to u,nlawful love, and that he did entice her from her 
father's house, and that he did cause her to be carried away from 
thence against her father's consent, and that he did unlawfully use 
her company afterwards in a very ill manner, and unjustifiable 
manner, and this, gentlemen, is the substance of the inforlUation; in 
truth it is laid that he did live in fornication with her." Though it 
is with some difficulty that one reads a charge of false ilUprisonment 
or kidnapping into these statements, it seems even more difficult to 
conclude what other crime it was that was charged. If this be so, 
and it seems the only reasonable interpretation, this case shows that 
false imprisonment had by that time lost its character of a felony 
and had become a misdemeanour. Yet it is evident that the trans
formation, if complet.e, was only just so, for in further argument 
Dolben J. says at p. 186, "Brother you do ill to press us for what 
cannot be done; we, it may be, went further than ordinary in what 
we did in committing him, being a peer, but we did it to get the 
young lady at liberty.' '20 This seems to show that he felt some doubt 
as to whether the crime was not a felony. 

The next case is Designy's case,21 which seems conclusive. The 
relevant part of the r,eport in T. Raym. is "Designy, a merchant 
trading to Jamaica, spirited away the eldest son of one Turbet, who 
was a scholar at Merchant Taylors' School and a hopeful youth. 
Turbet exhibited an information against Designy, and upon Not 
Guilty pleaded he was found guilty at nisi prius . . . and fined £500 . 
. . . ," and if we read this with the report in 2 Shower the headnote 
of which begins "If a person be in execution for a fine on a conviction 
for a misdemeanour . . . ." it is clear ,that the offence which was 
obviously kidnapping was treated as a misdemeanour. The fine of 
£500 was imposed in virtue of the Habeas Corpus Act 1679, S. 11 
of which provides that the taking of any person heyond the seas 
shall be punishable with the penalties of praemunire and by a fine 
of not less than £500. The next and last of these cases is R. v. 
Baily,22 which is cited by Blackstone and by Russell on Crimes as 

20. Which she apparently 'did not want, for she gave evidence on behalf of my Lord 
Grey, and was thereupon addressed by her father in Court as "hussey." 

21. T. Raym. 474 (reported as Turbet v. Dassigne1J 2 Shower 221). 
22. Comb. 10. 
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authority for the view that kidnapping is a common law misde
meanour. But the fact that it is a most unsatisfactory foundation 
on which to base anything at all is ~een from the report, the whole 
of which reads: "Indictment for Kidnapping. Baily being convicted 
and fined on an indictment of kidnapping, a motion was made to 
estreat his fine. Aston, the count is not to estreat, etc., when the 
party is in execution, unless at the King's particular request." It 
is, however, sufficiently clear from the other cases that false imprison
ment or kidnapping is a Common Law misdemeanour. 

Hawkins in his Pleas of the Crown, first published in 1716, the first 
really comprehensive work on English Criminal Law, mentions the 
appeal of imprisonment only to dismiss it again,23 "Of appeals not 
capital there were anciently several kinds, as appeals de pace, de 
plagis, de imprisonamento as well as appeals of Mlayhem, but the 
former of these having been out of use and turned to actions of 
trespass these many hundred y,ears I shall only consider the nature 
of the appeal of Mayhem." That, however, is not all that he has to 
say on the matter, for he has a section entitled, "Of False Imprison
ment, Kidnapping and Leaving Seamen Ashore,' '24 And there he 
discusses the misdemeanour. "False Imprisonment is necessarily 
attended with assault and battery, and is therefore an indictable 
offence and is laid as an aggravation of the battery. It is a mis
dem.eanour and punishable as other misdemeanours. But an aggra-' 
vated species of false imprisonment is the privately carrying off any 
person and keeping them secretly confined, which is generally under
stood by the term 'kidnapping.' The offence at common law was 
punishable by fine imprisonment and pillory. The law ever con
sidered it a great aggravation of false imprisonment that the injured 
party should be sent out of his country and beyond the protection of 
its laws (which seems to be the prop,er meaning of the term (kid
napping.') For this, see S. 11 the Habeas Corpus Act." This 
passage, however, is a dangerous authority for the persistence of false 
imprisonment, as a separate crime, as more than a mere way of com
mitting assault, for the first sentenc,e says that it is an indictable 
offence because attended with assault and battery though the rest 
of the passage seems to treat it as a separate crime. Blackstone, how
ever writing about the middle of the 18th century, treats it as a sepa
rate misdemeanour, or rather as two misdemeanours, though in a 
somewhat confused fashion. Discussing what would now be called 
"Offences against the person," he says,25 "The inferior offences or 
misdemeanours that fall, under this head~ are assaults, batteries, 
wounding, false imprisonment and kidnapping." Coming to false 
imprisonment he saY8,26 "But besides the private satisfaction given 
to the individual by action the law also demands public vengeance for 
breach of the King's peace, for the loss which the State sustains by 
the confinement of one of its memb,ers and for the infringement of 

2:t. Vol. n .. p. 216. 
24. Vo!. I •• p. 119 (Book I •• Ch. 60). 
25. Comme'ntlarie8 Vo!. IV •• P. 216. 
26. Ibid. p. 218. 
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the good order of society. We have seen before the most atrocious 
degree of this offence, that of s,ending any subject of this realm a 
prisoner into parts beyond the seas whereby he is deprived of the 
friendly assistance of the laws to rede,em him frQm such his captivity, 
is punishable with the pains of praemunire and incapacity to hold any 
office, without possibility of pardon (Habeas Corpus Act). Inferior 
degrees of the same offence of false imprisonment are also punishable 
by indictment (like assault and battery) and the delinquent may be 
fined and imprisoned." Having thus dealt with the crime of false 
imprisonment Blackstone now proceeds to consider kidnapping.27 

"The other remaining offence, that of kidnapping, being a forcible 
abduction or stealing away of a man woman or child from their own 
country and sending th,em into another was capital by the Jewish 
Law .... So likewise in the Civil Law, the offence of spiriting away 
and stealing men and children . . . . was punished with death. This 
is unquestionably a very heinous crime, as it robs ,the King of his 
subjects, banishes a man from his country, and may in its conse
quences be productive of the most cruel and disagreeable hardships 
and the'refore the common law of England has punished it with fine 
imprisonment and pillory." For this statement he cites as authority 
Designy's case, R. v. Wilmore and R. v. Baily (supra). Though why 
he should consider R. v. Baily to have any bearing on taking persons 
out of the country it is difficult to discov,er. I say that Bla(,lkstone's 
account is somewhat confused because obviously he regards false 
imprisonment and kidnapping as two separat~ crimes, and yet in dis
cussing kidnapping he adds nothing (beyond the additional punish
ment of pillory) to what he had already said about false imprison
ment. And on his own account ther~ is no difference at all between 
the two crimes, not even the destination of the victim. 

East, writing in 1803, devotes a chapter to the subject, and 
describes "kidnapping or the stealing and carrying away of any 
person" as a "great misdemeanour of the Common Law, "28 and 
laments the fact that "sending the party abroad" is only a misde
meanour at Common Law. It is thus evident ,that he at least was 
certain that it was a separate offence and a misdem,eanour. In the 
case of R. v. Smitk29 in 1825 Burroughs J. decided that proof of 
keeping a bedridden idiot brother in a dark room without sufficient 
food or clothing would not suppor,t an indictment for an assault or 
an imprisonment, thus recognizing the latter as a separate offence. 
Chitty, in his Criminal Law, recognizes false imprisonment as a sepa
rate and distinct misdemeanour and gives about half-a-dozen specimen 
indictments,SO though the indictments there ar~ all for assault and false 
imprisonment.s1 But this does not prevent it from being a separate 
offence for the substantive part of the indictment is that alleging the 
imprisonment which is more than a mere aggravation of the assault. 

27. Ibid. P. 219. 
28. Pleas of the Crown. Vol. I. pp. 428-430. 
29. 2 C. & P. 449. 
30. Chitty, Criminal [;/ftw (2nd Edn., 1826). Vol. Ill. pp. 835-40. 
31. See also 2 Starkie. Cr. PI. pp. 385-6 and Archbold Cr. PI. 26th Edn .• P. 999. 
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The last case to recognize the misdemeanour of false imprisonment is 
R. v. Lesley32 decided in 1860. The facts briefly were as follows:
The accused the master of an English ship, had contracted with the 
Chilean Government to transport some political prisoners from Chile 
to England, which he did. It was held that as soon as the vessel 
passed out of Chilean waters and reached the high seas, the imprison
ment was unlawful, and therefore the conviction was affirmed. ErIe 
C.J. delivering the judgment of the Court said,sS "The question in 
this case is whether a conviction for false imprisonment can be sus
tained on the facts." The following abstract of the indictment in 
that case is giv,en in the report, "The indictment contained, first a 
count for assaulting .... (the victims) on the 10th day of March, 
1859, on the high seas, and falsely and without legal authority or 
justifiable Muse imprisoning and detaining them for 89 days then 
next following." 

Of the modern authorities Russell34 follows Blackstone in treating 
false imprisonment and kidnapping as different crimes, but unlike 
Blackstone seems to make a distinction between them in that kid
napping is confined to cases where there is a "stealing and carrying 
away" of the victim. Archbold,35 however, in a very full treatment 
of the offence, regards the taking of a person out of the country as 
merely a form of false imprisonment which form is called kidnapping, 
and in fact it seems clear that there is no such distinction. The 
modern form of the indictment is given and following Chitty and 
Starkey, it is for assault and false imprisonment, and it seems 
certain that the~e elements together form the separate offence of false 
imprisonment. "Statement of Offence-False Imprisonment. Par
ticulars of Offence-A.B. on the day of in the County of 

assaulted C.D. and detained him for an hour against the 
will of the said C.D." Archbold goes on to say that a count for 
common assault may be added, but is unnecessary for the jury may 
convict of common assault on account of assault and false imprison
ment,.and that "False Imprisonment is a misdemeanour at Common 
Law punishable by fine or imprisonment with or without hard labour,36 
or both." The words of the indictment suggest that an assault is 
a necessary element in the crime of false imprisonment. Hunter v. 
Johnson37 decided that since the Elementary Education Acts did not 
authorize the setting of lessons to be prepared at home by childr,en 
attending a Board School, the detention at school after school hours 
of a child for not doing home lessons was therefore unlawful, and 
rendered the master who detained the child liable to be convicted 
for assault, and accordingly the conviction on an information 

32. 29 L.J. (M..C.), 97. 
33. At p. 101. 
34. RU8.eU on Crime. (7th Edn.) Vol. I, Ch. 7, SS. 1 and 2. 
35. Criminal PLeading., 26th Edn., pp. 999, et 8eq. 
36. The Common Law did not authorize the punishment of imprisonment with hard 

labour, but legislation has provided th,at wherever imprisonment may be imposed, it may, 
at the discretion of the judge, be w~h hard labour. 

37. 13 Q.B.D. 225. This case is noteworthy also for the fonowing dictum of ·Mathew 
J., "We are compelled to deal with the matter of education as a statutory interference with 
the liberty of the subject." 
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for cOmmon assault was affirmed. This case makes it impos
sible for a false imprisonment to take place without an 
assault. Another case cited by Archbold as authority for the 
proposition that the crime of false imprisonment is committed 
where there is mere detention without violence, is R. v. Lins
berg &7 Leies,38 where the victim was locked in a room into which he 
had gone of his own accord. There were three counts in the indict
ment, the first alleging assault and false imprisonment, in the form 
given by Chitty, the second mere false imprisonment, and the third 
common assault. It was objected that the second count did not 
charge any indictable offence (and indeed it is the first and only 
reported instance of an indictment for false imprisonment simply, 
the words of that count not mentioning assault). But the Common 
Sergeant held that the facts alleged in the second count constituted 
a common assault, and therefore did charge an indictable offence. 
However, it seems that he could have held that it charged the offence 
of 'false imprisonment for Hunter v. Johnson decides that a mere 
detention without violence amounts to a common assault, and thus 
there should be no need to allege an assault in separate words. Thus 
every unlawful imprisonment or restraint of liberty must contain the 
necessary element of the crime of false imprisonment. It is, I think, 
safe to assume that the elements of the crime are the same of those 
of the tort, e.g., as to a total restraint of liberty being necessary, and 
that the same defences of justification on various grounds would be 
available, and probably if the accused thought the imprisonment was 
legally justified there would not be the necessary mens rea, though 
what might be sufficient, in a criminal case, to negative the presence 
of mens rea would not constitute a defence to an action in tort, for 
there, in general, even an honest and inevitable mistake is no defence, 
the action being in trespass and not in case. 

The most remarkable feature of this crime is the extraordinarily 
small number of reported cases dealing with it, for those cited are not 
merely the leading cases, but are, to the best of my knowledge, the 
only ones. It isa thing for which w,e maY' well be thankful that this 
crime, which has assumed such alarming proportions in the United 
States of America, has been so rare both in England and in Victoria, 
there being indeed no reported case in Victoria. The authorities 
establish that false imprisonment or kidnapping is a common law mis
demeanour, punishable by fine or imprisonment, or both, and this 
means that the punishment which could be imposed on a person 
found guilty of kidnapping would depend entirely on the discretion 
of the trial Judge, who could make it as severe as he thought fit, for 
neither statute nor common law impos,e any limit on the imprison
ment which may be ordered as a sentence for a common law mis
demeanour, and the only limit on the amount of the fine is the section 
in the Bill of Rights forbidding unreasonable fines. 

38. (1905) 69 J.P. 107. 
(;1 am indel>ted to 'Prafessoll G. W. Paton for his help in examining the authorities in 

this matter, and for translating the passages from Bracton and Fleta.) 

E 


